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The 2018 Federal Budget tax measures contained a proposal to enhance information

reporting for trusts and require all express trusts to file a tax return. These proposed rules
Current Items of

are intended to improve the collection of beneficial ownership information and thus
Interest . . . . . . . . . . . . 5

reduce the potential for trusts to be used in tax avoidance arrangements. Although the

budget documents provided a detailed description of what the government intended to

Focus on Current draft, no legislation was available on the day of the budget. The draft legislation was

Cases . . . . . . . . . . . . . . . 8 released on July 27, 2018. On September 10, 2018, the Joint Committee on Taxation of

the CBA and CPA Canada (“the Joint Committee”) submitted its comments to the

Department of Finance. These comments highlight what are, in the Joint Committee’sRecent Cases . . . . . . 15
view, problematic aspects of the proposed amendments.

This article provides a technical overview of the proposed rules, and discusses some ofPreparing Your
the points of concern that the Joint Committee raised. All of the amendments discussedPartnership
will apply in respect of tax years that end after December 30, 2021, so in most casesReturns . . . . . . . . . . . . 19
they will apply for 2021 and later years. Given the fact that the government is providing

the CRA with $79 million over 5 years and $15 million per year on an ongoing basis to

develop an electronic platform to process T3 returns, I speculate that the long time

horizon until the coming-into-force date was provided to allow the CRA time to get its

new system up and running.

Current Filing Requirements

A trust is required to file a tax return within 90 days after the end of its taxation year

under paragraph 150(1)(c). However, there is a blanket exception from this requirement:

paragraph 150(1.1)(b). This rule provides that the requirement to file a return under

subsection 150(1) does not apply to a trust (or any individual) unless:

(a) the trust must pay Part I tax for the year,

(b) if the trust is resident in Canada (including deemed resident under section 94), it

has a taxable capital gain or disposed of capital property in the year, or

(c) if the trust is not resident in Canada, it has a taxable capital gain or disposed of

taxable Canadian property in the year.

A trust must also file a tax return where the CRA demands that it file pursuant to
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subsection 150(2); the exception above does not override this requirement.

The CRA’s T3 Trust Guide provides a more extensive list which specifies, in addition to the scenarios discussed above,

that a trust must file a return where it:

● is a deemed resident trust,

● holds property that is subject to subsection  75(2),

● has provided a benefit of more than $100 to a beneficiary for upkeep, maintenance, or taxes for property maintained

for the beneficiary’s use, or

● receives from the trust property any income, gain, or profit that is allocated to one or more beneficiaries, and the

trust has:

● total income from all sources of more than $500,

● income of more than $100 allocated to any single beneficiary,

● made a distribution of capital to one or more beneficiaries, or

● allocated any portion of the income to a non-resident beneficiary.

The current rules cast a wide net, and a large proportion of Canadian trusts are probably required to file and their

trustees are aware of and compliant with this obligation. With the proposed amendments, the net is about to get even

wider.

Requirement To File a Tax Return Expanded

As mentioned above, a trust must file a tax return pursuant to paragraph 150(1)(c) but subsection 150(1.1) provides an

exception from this requirement. However, new subsection 150(1.2) will provide that the exception under 150(1.1) will

not apply to any express trust that is resident in Canada (or deemed resident) unless the trust meets at least one of

several exceptions listed under paragraphs 150(1.2)(a)–(n) — this is basically a list of exceptions from the exception to

the exception. For civil law purposes, the term “express trust” includes a trust other than a trust that is established by

law or judgment, and for common-law purposes the term “express trust” can generally be described in the same way.

Therefore, an express trust that is resident in Canada must file a tax return, unless the trust:

(a) had been in existence for less than three months at the end of the year;

(b) holds assets with a total fair market value that does not exceed $50,000 throughout the year, if the only

assets held by the trust throughout the year are one or more of

(i) cash,

(ii) a debt obligation described in paragraph (a) of the definition fully exempt interest in

subsection 212(3),

(iii) a share, debt obligation or right listed on a designated stock exchange,

(iv) a share of the capital stock of a mutual fund corporation,

(v) a unit of a mutual fund trust, and

(vi) an interest in a related segregated fund (within the meaning assigned by paragraph 138.1(1)(a));
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(c) is required under the relevant rules of professional conduct or the laws of Canada or a province to hold

funds for the purposes of the activity that is regulated under those rules or laws, provided the trust is

not maintained as a separate trust for a particular client or clients;

(d) is a registered charity;

(e) is a club, society or association described in paragraph 149(1)(l);

(f) is a mutual fund trust;

(g) is, for greater certainty, a related segregated fund trust, within the meaning assigned by

paragraph 138.1(1)(a);

(h) is prescribed to be a master trust;

(i) is, for greater certainty, a graduated rate estate;

(j) is a qualified disability trust, as defined in subsection 122(3);

(k) is an employee life and health trust;

(l) is a trust described under paragraph 81(1)(g.3);

(m) is a trust under or governed by

(i) a deferred profit sharing plan,

(ii) a pooled registered pension plan,

(iii) a registered disability savings plan,

(iv) a registered education savings plan,

(v) a registered pension plan,

(vi) a registered retirement income fund,

(vii) a registered retirement savings plan, or

(viii) a tax-free savings account; or

(n) a cemetery care trust or a trust governed by an eligible funeral arrangement.

In other words, a trust that meets one of the criteria in the list above is not precluded by subsection 150(1.2) from

meeting the exclusion from the requirement to file under subsection 150(1.1). A trust meeting one of the above criteria

may still be required to file a return if it does not meet all the conditions under the subsection  150(1.1) exception.

The Joint Committee made several comments on the exceptions under paragraphs 150(1.2)(a)–(n). Regarding the

$50,000 limit under paragraph  150(1.2)(b), they recommended that the limit be based on the total cost of the trust’s

assets, rather than fair market value which fluctuates and would add unpredictability to compliance. The Joint

Committee recommended that the exception for short-term trusts under paragraph 150(1.2)(a) be extended from three

months to at least six months. They also recommended that the Department of Finance consider adding an exception

with no time limit that would be for a trust the principal purpose of which is for securing potential contractual claims

in the case of a purchase or sale of a business.

With respect to estates, the Joint Committee pointed out that there is no exception for small estates with no income

or gains that would not otherwise be required to file a return. They also identified circularity in the exclusion for

graduated rate estates (“GREs”) under paragraph 150(1.2)(i) because an estate is specifically required to file a tax return

in order to be designated as a GRE in the first place.

Another issue identified by the Joint Committee is the case of a family trust that holds personal-use property. A
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common example of this is a cottage held in trust for family members. Obviously, such trusts would not meet the

$50,000 exemption and, as the rules are now worded, would be required to file a tax return every year. Moreover, they

believe that the non-commercial nature of these trusts increases the likelihood that they would be unaware of their

compliance obligations and therefore be subject to penalties.

Requirement To Report Personal Information

The second aspect of the Budget 2018 measure is to introduce mandatory reporting of specific personal information.

Also applicable to taxation years that end after December 30, 2021, Regulation 204.2(1) requires a trust that must file

a tax return under subsection 150(1) to provide the name, address, date of birth, jurisdiction of residence, and taxpayer

identification number for each person who:

(a) is a trustee, beneficiary, or settlor, or

(b) has the ability (through the terms of the trust or a related agreement) to exert influence over trustee decisions

regarding the appointment of income or capital of the trust, such as a trust protector.

Although this reporting requirement is for tax returns for the trust itself, the wording of the provision places the burden

of reporting on “every person having control of, or receiving income, gains or profits in a fiduciary capacity, or in a

capacity analogous to a fiduciary capacity”. Pursuant to Regulation 204.2(2)(a), the requirement to provide information

regarding the beneficiaries is met if the information is provided with respect to each beneficiary whose identity is

known with reasonable effort by the person making the return. Regulation 204.2(2)(b) provides that if any beneficiary is

not known or ascertainable, the person filing meets the requirement if they provide detailed information on how to

ascertain who the beneficiaries are. For example, if the beneficiaries of a trust might include children who have yet to

be born, the person must disclose the terms of the trust which provide this fact.

Trusts described in paragraphs 150(1.2)(a)–(n) (the list of exclusions above) are exempt from the requirements under

Regulation 204.2, and are therefore not required to report any of this personal information.

On the matter of disclosing personal information, the Joint Committee raised a critical point regarding the exemption

under paragraph 150(1.2)(c). This provision exempts a trust that is required under the relevant rules of professional

conduct or the laws of Canada or a province to hold funds for the purposes of the activity that is regulated under

those rules or laws. This could include the trust accounts of lawyers, notaries, or real estate brokers, for example.

However, the exclusion is not applicable to a separate trust account held for a specific client, and this greatly concerns

the Joint Committee. They believe that the requirement to file a return and disclose personal information with respect

to a trust account held for a particular client would violate the fundamental principle of solicitor-client privilege, and as

such recommended that a blanket exemption be added for all trusts maintained by a lawyer or notary in accordance

with the rules of professional conduct.

Gross Negligence Penalties

New subsections 163(5) and (6) (also effective for tax years that end after December 30, 2021) will apply a penalty for

failing to file the trust return or making a false statement or omission on the return. Subsection 163(5) provides that a

person or partnership is liable for a penalty where they:

(a) knowingly or under circumstances amounting to gross negligence, make, or participate in, assent to, or acquiesce

in the making of a false statement or omission in a trust return for a taxation year, or

(b) fail to file the return, or fail to comply with a CRA demand to file a return pursuant to subsection 150(2) or

231.2(1).

The penalty does not apply to returns for trusts described under paragraphs 150(1.2)(a)–(n).
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Subsection 163(6) provides that the amount of the penalty is equal to the greater of:

(a) $2,500; and

(b) 5% of the highest amount at any time in the year that is the total fair market value of all the property held by the

trust.

The Joint Committee expressed concern that this penalty is disproportionate, and potentially confiscatory. In the case

of a trust that holds personal-use property, the size of the resulting penalty could be, in their view, punitive where the

assets are illiquid. Again using the example of a family cottage held in trust, they found it inappropriate that “the

family might be forced to sell or encumber the property just to pay a penalty for failure to file an income tax return

for a non-commercial trust that has no income.”

Next Steps

The proposed rules should help achieve the government’s goal of enhancing transparency of beneficial ownership

information with respect to trusts. And as always, the Joint Committee did an excellent job with raising valid concerns

with the way the rules are currently drafted. We expect that these measures will be tabled in a bill very soon, at which

time we will know whether the rules have been modified to rectify these concerns.

CURRENT ITEMS OF INTEREST

New Income Tax Legislation

On October 25, 2018, the Minister of Finance tabled a Notice of Ways and Means Motion (“NWMM”) to implement

several outstanding measures from Budget 2018. The NWMM is expected to be tabled in a budget bill in the House of

Commons in the coming days.

The NWMM proposes to enact the following tax measures from Budget 2018:

● non-resident surplus stripping;

● various foreign affiliate changes;

● at-risk rules for multi-tiered partnerships;

● artificial losses using equity-based financial arrangements;

● stop-loss rule on share repurchase transactions;

● Canada Workers’ Benefit (amending previously enacted legislation);

● passive income (allocation of losses for RDTOH accounts);

● assessments (foreign affiliates, non-arm’s length transaction with a non-resident); and

● stop-the-clock (requirements for information and compliance orders).

In addition to the measures from Budget 2018, the NWMM also proposes:

● a new refundable tax credit called the Climate Action Incentive;

● a provision in the section 15 shareholder benefit rules for foreign divisive reorganizations; and

● previously-announced changes to political activities carried on by a registered charity.
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Tax Treaty Update

Negotiations to update the tax treaty between Canada and Brazil will be held in November 2018. The government is

accepting comments from stakeholders, so that they can address any issues that Canadians have encountered with the

Brazilian tax system.

Bill S-4, Canada–Madagascar Tax Convention Implementation Act, 2018, has been tabled in the Senate, and has received

a Second Reading.

Date for Fall Economic Statement Announced

The Department of Finance announced that the 2018 Fall Economic Statement will be provided on Wednesday

November 21, 2018. As discussed in previous editions of Tax Topics, the Minister of Finance has suggested that

measures intended to address tax competitiveness concerns may be revealed as part of the update.

Senate Committee Recommends Review of Tax System and Immediate
Action 

On October 16, 2018, the Senate published a report titled: Canada: Still Open for Business? The report examines issues

that affect the ability of Canadian businesses to compete internationally. The report, by the Standing Senate

Committee on Banking, Trade, and Commerce, was produced after hearing from many witnesses. Among the issues

discussed were stalled energy projects, protection for intellectual property, and tax competitiveness. Notably, the

Committee recommended that the government establish a Royal Commission on Taxation to examine Canada’s tax

system with the goal of improving the efficiency, simplicity, and international competitiveness of the system, and that

the study be completed within the next three years. If this recommendation is acted upon, it will be the first

examination of the tax system since the Carter Commission was appointed in 1962.

The Committee also recommended that the federal government act immediately to implement measures that would

encourage companies to continue to invest in Canada, such as reducing the corporate income tax rate and temporarily

allowing the full deduction of capital expenditures. With respect to fostering innovation and protecting intellectual

property, the Committee recommended that the government expand the SR&ED and ITC program.

Morneau Provides Update Regarding Digital Taxation Efforts 
An article by the Globe and Mail1  revealed that Canada will not introduce international digital tax rules alone but will

wait until there is an international consensus, according to Minister of Finance Bill Morneau. The European Union and

Australia are preparing interim digital tax measures, but Morneau says that Canada will not be joining them. The G20

and OECD have set a 2020 deadline for introducing the new rules, and a report is expected in 2019.

CRA Publishes Q4 Interest Rates
The CRA has published the prescribed interest rates for the fourth calendar quarter of 2018. The rates, which are

mostly unchanged since the previous quarter, are as follows:

● The interest rate charged on overdue taxes, Canada Pension Plan contributions, and employment insurance premiums

will be 6%.

● The interest rate to be paid on corporate taxpayer overpayments will be 2%.

● The interest rate to be paid on non-corporate taxpayer overpayments will be 4%.

1

https://www.theglobeandmail.com/politics/article-canada-wont-act-alone-on-new-tax-rules-for-digital-giants-morneau/
https://www.theglobeandmail.com/politics/article-canada-wont-act-alone-on-new-tax-rules-for-digital-giants-morneau/
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● The interest rate used to calculate taxable benefits for employees and shareholders from interest free and

low-interest loans will be 2%.

● The interest rate for corporate taxpayers’ pertinent loans or indebtedness will be 5.45%.

EI Benefits — Special Benefits for Individuals Taking Care of Critically Ill
Family Members 

On September 25, 2018, Employment and Social Development Canada announced improvements to the Employment

Insurance (“EI”) Program to help workers taking time off work due to pregnancy or to provide care to seriously ill

family members:

● Caregivers providing care to critically ill or injured adult family members now have access to a new EI benefit of up to

15 weeks.

● Immediate and extended family members of children who are critically ill have access to a new EI benefit of 35

weeks that was previously only available to their parents.

● Both medical doctors and nurse practitioners are now allowed to sign medical certificates for family caregiving

benefits.

● Parents may now choose the option which best suits the needs of their family: (1) standard parental benefits taken

over 12 months; or (2) extended parental benefits taken over 18 months.

● Eligible pregnant workers may now receive EI maternity benefits earlier (i.e., up to 12 weeks before their due date).

The improved EI benefits are available to both EI-eligible workers and self-employed Canadians who opt into the EI

program to access EI special benefits provided they meet the minimum income and other requirements to qualify for

those special benefits.

EI Benefits — Enhanced Parental Sharing Benefits for Parents Taking Care
of a Child 

On September 27, 2018, the Honourable Jean-Yves Duclos, Minister of Families, Children and Social Development,

announced that, as of March 17, 2019, EI-eligible parents taking time off work to care for a newborn or newly adopted

child will be allowed an additional 5 weeks of EI parental sharing benefits when they agree to share those benefits, or

an additional 8 weeks of benefits when they choose the extended parental benefit option. Only parents with children

born or placed for adoption on or after March 17, 2019, will qualify for the enhanced benefits. The purpose of the new

measure is to promote greater gender equality by creating an incentive for all parents (i.e., father and mother) to take

some leave when welcoming a new child and to share the work of raising children more equally.

National Consultation on Improvement of CRA Services to Small and
Medium Businesses 

On September 26, 2018, the Honourable Diane Lebouthilier, Minister of National Revenue, announced national

consultations with small and medium businesses to improve the services offered by the CRA to those businesses. The

consultations with businesses and accountants will provide the CRA with valuable insights to make its programs and

services more streamlined and client-focused. All participants will be invited to provide their feedback and

recommendations online at  or in person at the various consultations to be held in different

cities across Canada.

https://www.cra-engage-arc.ca/en
https://www.cra-engage-arc.ca/en
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CRA Folio Update

The CRA has published a new Income Tax Folio: S3-F10-C3, Advantages — RRSPs, RESPs, RRIFs, RDSPs, and TFSAs. The

folio discusses the definition of an advantage and its tax consequences. S3-F10-C1, Qualified Investments — RRSPs,

RESPs, RRIFs, RDSPs and TFSAs, and S3-F10-C2, Prohibited Investments — RRSPs, RESPs, RRIFs, RDSPs and TFSAs, have

received minor revisions.

FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.

Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,

Calgary, and Vancouver.

Minister Must Be Accepting of a Partnership’s Existence at the Time of
Making a Partnership Determination 

2078970 Ontario Inc v. The Queen, 2018 DTC 1105 (Tax Court of Canada)

In this decision, the Tax Court of Canada answered a question pursuant to Rule 58 of the Tax Court Rules. Rule 58

allows the parties to put a question to the Court on a matter of law, fact, or mixed law and fact that, if answered, is

likely to simplify the main appeal or substantially reduce its duration. The question put before the Court in this

instance was whether the Minister’s partnership determinations (issued pursuant to subsections 152(1.4) and (1.5) of

the Income Tax Act (the “Act”) and which were the subject of the main appeal) were validly issued if the Minister did

not consider the partnerships to have existed at the time the determinations were issued. The Tax Court held that the

determinations were invalid.

The taxpayers were two partnerships that had each filed partnership information returns reporting business losses in

their 2006, 2007, and 2008 fiscal years. These losses were presumably deducted by the members of the partnerships in

computing their incomes for purposes of the Act. Subsequently, the Minister sought to disallow the deductions of the

partnership losses by taking the position that the partnerships did not exist. (A partnership does not exist if its

members do not carry on business in common with a view to a profit.) However, instead of reassessing the members

of the purported partnerships individually to disallow their proportionate share of the partnerships’ losses, the Minister

sought to deny the deductions claimed by the members through the partnership determination regime covered by

subsections 152(1.4) to (1.8) of the Act.

The Act does not recognize a partnership to be a separate entity from its members, so a partnership is not liable to

tax. However, the partnership determination rules essentially allow the Minister to audit and reassess in respect of the

tax consequences associated with being a member of a partnership as if the partnership was a standalone entity.

Subsections 152(1.4) and (1.5) of the Act allow the Minister to issue a notice of determination that determines the

partnership’s income or loss for a fiscal year within three years of the date on which the partnership information return

for the year was required to be filed or was actually filed, whichever is later. By virtue of subsection

152(1.2) of the Act, the designated partner for the partnership can object to the Minister’s partnership determination

or file an appeal to the Tax Court. Paragraph 152(1.7)(a) provides that, subject to the partnership’s right to object or

appeal, the partnership determination is binding on the members of the partnership. And paragraph 152(1.7)(b) provides

that once the correctness of the partnership determination has been settled, the Minister has one year to reassess the

members of the partnership to make adjustments to the tax payable by the members on account of the partnership’s

income or loss under the partnership determination, redetermination, or court order, as the case may be. This latter

aspect of subsection  152(1.7) may potentially extend the normal reassessment period for a member of the

partnership. It is important to note that the partnership determination regime represents an alternative approach for

the Minister to challenge the income or loss of a partnership. Regardless of whether the Minister chooses to use the
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partnership determination regime or reassess the members directly, the Minister must eventually reassess the members

individually under either approach.

In this case, the Tax Court’s answer to the Rule  58 question impacted the Minister’s ability to reassess the members of

the partnership for the deductions they claimed in respect of the 2006, 2007, and 2008 partnership losses. This is

because the normal reassessment periods for each of those taxation years likely ended long ago; so if the partnership

determinations were deemed invalid, the Minister would not be able to rely on subsection 152(1.7) to reassess the

members beyond those normal reassessment periods.

Following a detailed textual, contextual, and purposive analysis of subsections 152(1.4) to (1.8) of the Act, the Tax

Court (per Graham J) came to the conclusion that the Minister cannot issue a partnership determination if, at the time,

the Minister had formed the view that the partnership did not exist. Central to the Tax Court’s conclusion was its

analysis of subsection 152(1.8). Subsection 152(1.8) expressly contemplates the situation where a partnership

determination has been issued and, subsequently, either the Minister or a court concludes that the partnership does

not exist. The purpose of subsection 152(1.8) is to allow the Minister time — i.e., an additional year — to directly

reassess those persons who had claimed to be members of that partnership in the event of the lapse of the normal

reassessment period. The Tax Court was influenced by the language of subsection 152(1.8), which suggests that the

conclusion as to the existence of the partnership must occur after an initial partnership determination is made. In other

words, subsection 152(1.8) does not allow for the extension of the reassessment period in situations where the Minister

is disputing the partnership’s existence at the outset.

This case decides that subsection 152(1.4) of the Act does not allow the Minister to issue a partnership determination

in circumstances where the Minister has concluded that the members have not formed a partnership in law. But it

remains unclear what the broader implications of this case might be. Presumably, the Minister will ensure that the

Canada Revenue Agency, when auditing partnerships, will never use “no partnership” as a basis to adjust partnership

losses to nil under a partnership determination. However, the Minister can take comfort in knowing that subsection

152(1.8) of the Act allows the Minister to adopt such a position after the partnership determination has been issued.

As for situations like this one — where the Minister’s starting position was that there was no partnership but the

Minister still tried to use a partnership determination as the method for disallowing the members’ deductions of the

partnership loss — taxpayers now know that that they will not be bound by a partnership determination from the

Minister that reduced the partnership loss to nil. However, the Tax Court suggested in obiter that the Minister could

perhaps pursue opening the statute-barred tax years of the members of the partnership on the basis that the members

made a misrepresentation to the Minister attributable to neglect, carelessness, or willful default for purposes of

paragraph 152(4)(a). Presumably, the Tax Court was raising the possibility that the members in this case might be

considered to have made an improper misrepresentation to the Minister but, on the facts of this case, it does not seem

that the taxpayer partnerships (or their members) made any misrepresentations to the Minister in respect of the

validity or existence of the partnerships. It is likely that the partnerships and their members have always been of the

view that the partnerships were properly formed and legally valid and the taxpayers’ arguments in this Rule  58

proceeding were based solely on what the Minister concluded at the time of issuing the partnership determinations.

— Hilary Smith, Articling Student

Treaty Tie-Breaker Rules Applied To Determine That Taxpayer Was
Resident in the US Rather Than in Canada 

Davis v. The Queen, 2018 DTC 1085 (Tax Court of Canada)

The central issue in this appeal was whether the taxpayer, William Davis, was a resident of Canada at the time of

receipt of a large withdrawal from a US retirement savings account (the “401(k) proceeds”) such that he was taxable in

Canada on this amount.
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The taxpayer was originally a resident of Canada who had moved to and become resident in the US in 2003. His job in

the US came to an end at the end of 2012 and, as a result, he moved back to Canada in 2013.

In the course of relocating from the US to Canada, the taxpayer withdrew the 401(k) proceeds, which he received on

May 6, 2013 (the “receipt date”). Accordingly, the issue in the case was where the taxpayer was resident for income

tax purposes on May 6, 2013: if he was resident in Canada on that date, he was taxable in Canada on the 401(k)

proceeds, whereas if he was resident in the US on that date, he was not taxable in Canada on the 401(k) proceeds.

Both the Minister of National Revenue and the taxpayer agreed that the taxpayer had been resident in the US until at

least April 9, 2013. While the Minister maintained that the taxpayer became resident in Canada and ceased to be

resident in the US on April 9, 2013, the taxpayer submitted that he had not become resident in Canada or ceased to

be resident in the US until at least May 9, 2013, and possibly not until October 2013.

In determining the taxpayer’s residence on the receipt date — May 6, 2013 — the Court looked to the relevant facts

and circumstances.

On the receipt date, the taxpayer, who was single and did not have children, owned a home in the US, held a US

“green card”, and had a US driver’s licence. He conducted his banking in the US, where he had been employed for

ten years; he maintained US health insurance (which he kept until June 30, 2013); he received the 401(k) proceeds in

the US, in respect of which substantial US federal and state taxes were deducted; and he did not finally cross into

Canada until May 9, 2013.

However, the taxpayer had also owned a home in Nova Scotia since 2009. He had visited the home frequently and

had brought various goods there since 2009, given that he had always intended at some point to move back to

Canada. In addition, the taxpayer had entered Canada on April 9, 2013, filing a declaration in which he indicated that

he had returned to Canada to resume residence on April 9, 2013. April 9, 2013, was also the date that the taxpayer,

who did not have tax expertise and filed his return without professional help, indicated on his Canadian income tax

return that he had commenced residence in Canada. On that return, the taxpayer included the 401(k) proceeds in his

income and, incorrectly, claimed fully offsetting credits. The taxpayer did not obtain Canadian health insurance until

July 2013 or a Canadian driver’s licence until October 2013. The taxpayer, however, did have family members who

lived in Alberta.

Given the evidence of the taxpayer that (i) he was taxed in the US as a resident of the US on the receipt date,

(ii) that the taxpayer had paid substantial US taxes on the 401(k) proceeds, and (iii) that the Minister led no evidence

that the taxpayer was not a US resident on the receipt date, the Court accepted that the taxpayer was a resident of

the US on the receipt date for US domestic income tax purposes. However, the Court also found that the taxpayer had

resumed residence in Canada on April 9, 2013, for Canadian domestic income tax purposes. Accordingly, given that the

taxpayer was a dual resident of Canada and of the US for domestic income tax purposes, it was necessary to consider

the tie-breaker rules in the Canada-US tax treaty to resolve the residency issue.

Very generally, where an individual is resident for domestic income tax purposes in both Canada and the US, the treaty

provides that the individual is considered to be resident in one jurisdiction or the other based upon tiers of rules. The

first rule which is found to favour either Canada or the US ‘breaks the tie’ (making it unnecessary to consider the lower

tiers of rules). The tiers of rules, in descending order, are as follows:

● Whether the individual has a permanent home in Canada or in the US;

● Whether the individual’s personal and economic relations are closer to Canada or to the US (the “centre of vital

interests” test);

● The jurisdiction in which the individual has a habitual abode;

● The jurisdiction in which the individual is a citizen;

● The jurisdiction agreed upon by tax officials (the competent authorities) in Canada and the US.
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In respect of the tie-breaker provisions, as the taxpayer had a permanent home in both Canada and the US on the

receipt date, it was necessary to move to the next tier of the rules, namely the centre of vital interests. In respect of

the centre of vital interests, while the Court was of the view that this slightly favoured the US, the Court decided that

since the result was not clear it would move on to consider the next tier of the rules, namely, the country of habitual

abode.

The Court noted that the taxpayer regularly, customarily, or normally lived in the US prior to and immediately after

the receipt date, May 6, 2013, notwithstanding that this may not have been true after May 9, 2013. Accordingly, the

Court determined that on the receipt date the taxpayer habitually lived in the US “based upon frequency, duration and

regularity”, and had his habitual abode in the US rather than in Canada. The fact that the taxpayer had filed a tax

return treating himself as a resident of Canada as of April 9, 2013, was not determinative, and was simply a

misunderstanding by the taxpayer of the relevant tax rules.

Given that the tie-breaker rules were resolved in favour of the US, the taxpayer was considered to be resident in the

US and not in Canada as at the receipt date. In this regard, the provisions of subsection 250(5) of the Income Tax Act

(the “Act”) applied to provide that the taxpayer was not resident in Canada for purposes of the Act. Subsection 250(5)

provides that:

Notwithstanding any other provision of this Act [. . .], a person is deemed not to be resident in Canada at a

time if, at that time, the person would, but for this subsection and any tax treaty, be resident in Canada for

the purposes of this Act but is, under a tax treaty with another country, resident in the other country and not

resident in Canada.

Accordingly, the Court determined that because the taxpayer was resident for income tax purposes in the US and not

in Canada on the receipt date, the 401(k) proceeds were not includable in the taxpayer’s income for Canadian tax

purposes, notwithstanding that the taxpayer had mistakenly included the proceeds in his income.

This decision provides an interesting illustration of how the treaty tie-breaker rules apply in resolving issues of dual

residence.

— Sarah Ferguson, Articling Student

The Taxation of Empire-Building

The Queen v. Rio Tinto Alcan, 2018 DTC 5075 (Federal Court of Appeal)

In Rio Tinto Alcan, the Federal Court of Appeal upheld a decision of the Tax Court of Canada permitting the current

deduction of “oversight expenses” — specifically, fees paid to investment bankers — in respect of an acquisition

transaction and related divestment strategy. But, the Federal Court of Appeal said, “execution expenses”, those fees

paid to public relations professionals as well as the costs of distributing disclosure documents, were not deductible.

In reaching its decision, the Federal Court of Appeal noted that “a careful evaluation of corporate opportunities ‘appears

to have been an ongoing quest [of the taxpayer’s directors] and was intrinsically linked to the income-earning process’”.

But the court reaffirmed the rule that the classification of expenses as being either on capital or current account is

highly fact-specific. Would these types of expenses be categorized in the same way if a corporation incurred them

elsewhere on the decision-making timeline? For instance, (a) when determining whether and how to solicit bids from

private equity investors, or (b) when strategizing a divestiture that is not a response to a competition authority order

(as was the case here)?

There were two transactions being considered by the Board of Directors of Rio Tinto Alcan (“Alcan”): (1) the Pechiney

transaction, an acquisition of a major European competitor; and (2) the Novelis transaction, a subsequent divestiture

that addressed concerns raised by both the European and American competition authorities regarding the first. In each

case, the Board relied on the financial advice of investment banking firms — Morgan Stanley in the US and Lazard
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Fr̀eres in France — to advise it, in the first instance, on whether and how to proceed with the acquisition, and in the

second instance, on how to spin off the assets to be divested.

In implementing these transactions, the Board employed two public relations firms — Publicis Consultants and

Valmonde & Cie — to “[head] off possible political and public relations issues which might derail the transaction”. And

it incurred fees in preparing, filing, and distributing the prospectus-like disclosure circulars to Pechiney shareholders

during the Pechiney takeover, and to Pechiney and Alcan shareholders with respect to the Novelis divestiture.

Basically, the issue was whether these expenses — fees incurred in the process of considering and then implementing a

capital acquisition — were deductible in computing a taxpayer’s taxable “profit” under subsection  9(1) of the Income

Tax Act (the “Act”). (“Profit”, of course, being the difference between revenue and the expenses incurred to earn the

revenue, subject to any limitations in the Act.) Paragraph 18(1)(b) disallows deductions of payments made “on account

of capital”.

Thus, the method of classifying expenses as either current operating expenses or outlays on account of capital is

critical. There are three legal tests which assist: the “Recurring Expense” test, the “Underlying Purpose” test, and the

“Enduring Asset” test. The Federal Court of Appeal cited the Tax Court’s summary of the jurisprudence with apparent

approval:

. . . expenses can be classified by reference to their form (recurring or single outlay), effect (enduring benefit)

or purpose. Because expenses can be incurred for a myriad of reasons, the courts have cautioned that the

aforementioned tests must be applied on a case-by-case basis . . . considering what the expense is calculated

to effect from a practical and business standpoint.

In this case, the Federal Court of Appeal relied principally on the “Underlying Purpose” test articulated by the Australia

High Court’s decision in Sun Newspapers Ltd v. Federal Commissioner of Taxation (1938), 61 CLR 337, which the Tax

Court had summarized as follows:

. . . if an expense is incurred with respect to a matter related to the income earning process, this suggests that

it was incurred on current account. In contrast, an expenditure is capital in nature if it is incurred as part of

the actual implementation of a transaction that results in the acquisition of a capital asset or the creation,

enhancement, or expansion of a taxpayer’s business. [emphasis added by the Federal Court of Appeal]

In rebutting factors that supported a finding that these expenses were capital outlays under the “Enduring Asset” test,

the Federal Court of Appeal relied upon the principles from Bowater Power Co. Ltd. (1971 DTC 5469) that: (1) regard

must always be had to the business and commercial realities of the matter, which includes the nature of the taxpayer’s

business, and (2) the normal management of a company’s business operations may include the evaluation of a future

course of action which may or may not result in the construction or acquisition of a capital asset.

The Tax Court found that a major percentage of the fees paid to both the US firm Morgan Stanley and the French firm

Lazard Fr̀eres were deductible as “oversight expenses”. The expression “oversight expenses” may be novel in Canadian

jurisprudence, the Federal Court of Appeal noted, but it results from the Court’s recognition that (a) widely-held

corporations make regular strategic acquisitions in order to sustain their growth, and (b) those corporations have a duty

to shareholders to carefully consider these strategic decisions.

In this case, the Board used the services of investment bankers to analyze the business and financial conditions of

Alcan and Pechiney and to prepare financial models of the potential transaction. As an aluminum producer, Alcan’s

revenue was generated through selling its products to both independent distributors and manufacturers as well as to its

subsidiaries. Alcan also received management fees and dividends from its subsidiaries. Further, the Tax Court had

determined that “a core feature of Alcan’s business model included the acquisition of corporations for the purpose of

generating revenue, increasing its income and adding to shareholder value”. Furthermore, “outlays of this kind were of a

frequent and recurring nature for Alcan and formed part of its annual costs of business”. Under both the Underlying

Purpose and Recurring Expense tests, oversight expenses were found to be current operating expenses.
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On the other hand, if the Enduring Asset test were applied exclusively, the result would differ and, in this regard, the

Minister of National Revenue argued for the application of this test. However, the Federal Court of Appeal emphasized

the necessity for contextual analysis: having regard to the “business and commercial realities” of the matter. The

expenses in issue were incurred in the context of the governance of a widely-held corporation. Directors of widely-held

corporations are under increased pressure to analyze future courses of actions carefully: “shareholders expect that board

members will challenge proposals brought to them by management and seek independent professional advice to guide

them in their decision-making process”. Fundamentally, the “business and commercial realities of the matter” are made

up of (a) the context in which management decisions are made, and (b) the quality of information required to make

them. And here it was a factor that lead both the Federal Court of Appeal and Tax Court to the conclusion that the

oversight expenses in issue were part of the income-earning process and therefore deductible on current account.

Just as expenses incurred in the course of exploring capital transactions are not invariably capital expenses, neither are

expenses incurred for the purpose of gaining income invariably current operating expenses. Deductions were not allowed

in respect of two categories of expenses: (a) the advertising fees paid to public relations firms in executing the

Pechiney transaction; and (b) the fees paid to the accountants and to the US Securities and Exchange Commission in,

and the printing costs associated with, producing and filing the requisite disclosure circulars (the “reporting expenses”).

The advertising fees were not incurred as part of Alcan’s decision-making process. They were implementation costs

associated with putting into effect Alcan’s decision once it had been made. Proof that advertising expenses have been

deductible in prior cases was not enough — expenses can be re-categorized if the “Underlying Purpose” differs. The

public relations firms were employed to address the likely resistance from stakeholders who viewed Pechiney as a

French national jewel, and to promote Alcan as a good steward of Pechiney operations.

The reporting expenses incurred in preparing, printing, filing, and distributing the takeover bid and management circulars

to shareholders mandated by securities laws were incurred in the implementation of the transaction. Alcan argued that

these expenses were incurred in preparing “financial reports” within the meaning of subparagraph 20(1)(g)(iii). But the

Tax Court found that the circulars contained much more than financial information. Thus, it was impossible to

determine whether the fees in issue were incurred specifically for the purpose of printing financial information — as

opposed to the terms and conditions and other information contained in the documents — and issuing it to Alcan or

Pechiney shareholders.

The result of this case depended on the context: the fact that the Board incurred the oversight expenses while making

decisions on behalf of a corporation whose shares were widely held and which regularly engaged in transactions of the

kind contemplated. So when planning to deduct the fees related to a major capital acquisition or divestiture by a

corporation, one must always have regard to the realities of that corporation’s business. For example, is the underlying

purpose of the expense to consider a decision or is it to implement a decision already made?

— Hilary Smith, Articling Student

Tax Court of Canada Finds a Deemed Permanent Establishment in Canada
Under Article V(9)(A) of the Canada-United States Tax Convention

Wolf v. The Queen, 2018 DTC 1081 (Tax Court of Canada)

The taxpayer was a citizen and resident of the United States who was hired on a part-time contract basis through a

temporary employment agency to do work for Bombardier Inc. in connection with aircraft fuel line systems. In 2012,

the taxpayer was present in Canada from the start of the year until August 10th. While providing services as an

independent contractor for Bombardier, the taxpayer earned C$26,244 of income in Canada.

During a prior engagement with Bombardier, the taxpayer had invented a fuel line system for aircraft which was

patented by Bombardier. Bombardier had transferred the patent for the fuel line system to the taxpayer with the

condition that Bombardier retain a license to continue using the patent.
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In addition to working as an independent contractor doing work for Bombardier, the taxpayer was a member of

Wolfbend, a New York limited liability company. Wolfbend was incorporated to collect and distribute profits earned

from the sale of fuel lines and the sublicensing of the fuel line patent by a US company to which the taxpayer had

licensed the fuel line patent. The US company and the taxpayer were party to a Manufacturing & Licensing Agreement,

and profits generated thereunder were collected and allocated in accordance with the terms of an Operating

Agreement. During the 2012 taxation year, the taxpayer’s share of the profits from the sale of fuel lines and the

sublicensing of the fuel line patent by the US company was US$279,340.

Article VII of the Canada-United States Tax Convention (the “Treaty”) provides that any business profits earned by a

resident of the United States shall be taxable only in the United States unless the United States resident carries on

business in Canada through a permanent establishment situated in Canada.

The Minister took the position that the C$26,244 earned by the taxpayer in Canada was taxable in Canada on the

basis that subparagraph 9(a) of Article V deemed the taxpayer to have provided services to Bombardier through a

deemed permanent establishment in Canada.

Subparagraph 9(a) of Article V of the Treaty deems an enterprise to have provided services through a permanent

establishment in Canada if the enterprise does not have a permanent establishment in Canada under other provisions

of Article V and two additional conditions are met: first, the services provided by the enterprise must be performed in

Canada by an individual who is present in Canada for a period or periods aggregating 183 days or more in a twelve-

month period; and second, more than 50% of the gross active business revenues of the enterprise for the period (or

periods) must consist of income derived from the services performed in Canada by the individual.

In respect of the first prong of the test, all parties agreed that the taxpayer had been present in Canada for a period

totaling more than 183 days in the twelve-month period ending in August 2012. Therefore, the issue to be determined

was whether the taxpayer had earned more than 50% of his business revenue for the period from the engineering

services he had provided in Canada for Bombardier.

The Minister took the position that Wolfbend was a legal entity distinct and separate from the taxpayer, with the

effect that the income earned directly by Mr. Wolf should be considered to have been earned by an enterprise separate

from the fuel line sales and sublicensing enterprise carried out through Wolfbend. The question of whether or not the

taxpayer’s income was earned in one or two enterprises was critical because, if the taxpayer was found to have earned

his income through a single enterprise, the income derived from Wolfbend would be taken into consideration in

determining whether the taxpayer earned more than 50% of his business revenue from services performed in Canada,

thereby influencing whether he was found to have a permanent establishment in Canada by reason of

subparagraph 9(a) of Article V of the Treaty.

Not surprisingly, the taxpayer took the position that the income he earned directly in Canada and the income he

earned indirectly through his membership in Wolfbend were part of the same enterprise due to the fact that all of the

revenue relied on the same patented technology, the same know-how, and the same processes to design fuel lines for

aircraft manufacturers. As part of this argument, the taxpayer took the position that pursuant to paragraph 6 of

Article IV of the Treaty (dealing generally with amounts derived through fiscally transparent entities):

(i) the profits paid to him by Wolfbend should be deemed to have been earned directly by him, and

(ii) Wolfbend’s commercial activity should be deemed to have been the taxpayer’s commercial activity.

Relying on the definition of the term “enterprise” adopted by the United States in its model treaty, as well as the view

expressed in the commentary to the OECD model treaty, the Court took the view that the word “enterprise” should be

understood to mean the carrying on of a business.
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The Court accepted that the taxpayer was not an employee of Bombardier and that the income he earned directly

from his work as a contractor was from a business carried on in Canada.

As to the character of the income paid to Mr. Wolf by Wolfbend, the Court found that as a New York LLC, Wolfbend

was a distinct legal entity separate from Mr. Wolf. The Court assessed the terms of the Operating Agreement and the

Manufacturing & Licensing Agreement and determined that it was impossible to specify the nature of the payments

made to Wolfbend by the US company. However, the Court concluded that there was no evidence that Wolfbend itself

had a business as the profits generated under the Manufacturing & Licensing Agreement were those of the taxpayer

and not Wolfbend.

The Court then considered whether the income earned by the taxpayer directly as a contractor and indirectly through

Wolfbend were from a single enterprise. Relying on the Federal Court of Appeal decision in Dupont Canada Inc. (2001

DTC 5269), the Court looked to whether the operational activities that generated the two sources of income were

characteristic of a single integrated business or of separate businesses.

The Court noted that there were differences between the way in which the taxpayer earned revenue for the

contractual work with Bombardier (hourly fees for engineering services) and the way in which he earned revenue under

the Manufacturing & Licensing Agreement (profits from sublicensing and manufacturing). However, the Court concluded

that all three commercial activities (engineering services, sublicensing, and manufacturing) were directly related to the

design of fuel lines for aircraft and the degree of interlacing and interdependence between the three sources of income

was significant enough for the Court to find them to be part of the same engineering services enterprise.

Parsing the words of subparagraph 9(a) of Article V, the Court concluded that the gross active business revenue for the

50% or more test was the gross active business revenue earned by the taxpayer during the period or periods in which

the taxpayer was present in Canada. While the Court was able to conclude that the C$26,244 of income earned by the

taxpayer from the engineering services was necessarily earned during the 12-month period ending in August 2012, the

Court found that it did not have sufficient evidence to determine whether the taxpayer’s enterprise had received

payments from Wolfbend during the period in which he was present in Canada. The only evidence before the Court

was that the taxpayer had earned US$279,340 at some point during the 2012 taxation year. Given that the onus was

on the taxpayer to prove that the revenues he earned in Canada did not represent more than 50% of the gross active

business revenues from his enterprise, the Court assessed the 50% or more test using only the C$26,244 earned in

Canada by the taxpayer. As a result, the Court found that the taxpayer had a deemed permanent establishment in

Canada pursuant to subparagraph 9(a) of Article V of the Treaty, such that the assessment against him was upheld. The

taxpayer has filed a notice of appeal in respect of the decision with the Federal Court of Appeal.

— Justin Shoemaker

RECENT CASES

Minister required to reassess in accordance with terms of Minutes of
Settlement 

The corporate taxpayer made a claim for carryforward of capital losses for the 2007 taxation year, but the Minister

reassessed to reduce the amount of the available loss claim. Subsequent discussions between the taxpayer and the

Minister resulted in the signing of Minutes of Settlement, but, subsequent to the execution of those Minutes, the

Minister determined that a mistake of fact had been made with respect to the taxpayer’s non-capital losses available

for carry-forward. The Minister then took the position that the settlement agreement reached could not be

implemented. The taxpayer brought an enforcement motion, seeking an order allowing appeals from the reassessments

and requiring the Minister to reconsider and reassess in accordance with the terms of the Minutes of Settlement.
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The motion was granted. The Tax Court of Canada held that the issue on the motion was whether the Minutes

constituted a valid and binding settlement agreement which was enforceable against the Minister or whether, as argued

by the Minister, it was an illegal agreement indefensible on the facts. The Court summarized the criteria set out in the

appellate jurisprudence for determining whether a settlement agreement exists. Those criteria require that the parties

have had a mutual intention to create legal relations, that consideration had flowed between the parties, that the

terms of the agreement were sufficiently certain, and there was a matching offer and acceptance on all essential

terms. The Court then reviewed the circumstances surrounding the making of the settlement agreement and the

content of that agreement and concluded that all four criteria were met. The Court noted as well that subsection

169(3) of the Income Tax Act contemplated settlement of income tax appeals and was intended to facilitate the

resolution of litigation by entering into written agreements.

The Court then considered whether the Minutes of Settlement were enforceable against the Minister. The Court noted

that the Minutes were premised on information generated from CRA records, as reassessed, that showed the pool of

non-capital losses from prior years existed, and it concluded that such agreed fact was grounded in objective reality. As

well, terms were negotiated over a period of 8 months, giving both parties ample opportunity to evaluate the terms,

and their merits and implications, and to query the contents. The Court concluded that in such circumstances it must

be presumed that the parties intended to be bound by the Minutes as written and that the Minister viewed the facts

as defensible. The Court held that the agreement to reassess on the basis of those facts was defensible on the facts

and the law, and that such agreement was therefore binding, valid, and enforceable against the Minister. The Court

concluded that, had the matter proceeded to trial, a judgment consistent with an order directing the Minister to

reassess on the basis of the Minutes of Settlement could be issued. The motion was granted, with costs, and the

reassessments were referred back to the Minister for reconsideration and reassessment in accordance with the terms of

the Minutes of Settlement.

CBS Canada v. The Queen

2018 DTC 1136

Appeal from GAAR reassessment of cross-border financing transaction
allowed 

Between 2005 and 2010, the corporate appellant, in order to provide loans to its US subsidiaries, entered into a series

of cross-border financing transactions. The manner in which those transactions were structured avoided a reduction in

capital losses claimable by the appellant corporation. The Minister subsequently issued an assessment under GAAR,

reducing the amount of the taxpayer’s capital loss in respect of those transactions. The taxpayer appealed, arguing that

it did not receive a tax benefit from the impugned transactions, and, even if such tax benefit existed, that benefit was

not, as argued by the Minister, an abuse of subsection 112(3.1).

The appeal was allowed. The Tax Court of Canada noted that, in order for GAAR to apply, it was necessary that there

had been a tax benefit arising from the transaction, that the impugned transaction had been an avoidance transaction,

and that such avoidance transaction had been abusive. For the purposes of section  245, a tax benefit is defined as a

reduction, avoidance, or deferral of tax, and the Minister argued that the tax benefit received was a reduction in tax

payable as the result of section 112(3.1) not applying to reduce the appellant’s capital loss. The Court carried out a

contextual and purposive analysis of the relevant statutory provisions before concluding that subsection 39(2) applied

to deem the capital loss on the appellant’s share disposition to be a capital loss from the disposition of currency rather

than a capital loss from the disposition of shares. As subsection 112(3.1) reduces losses from the disposition of shares

and not losses from the disposition of currency, it would not have applied and the appellant corporation did not and

could not have received a tax benefit by avoiding a loss reduction which would never have occurred. In the absence of

a tax benefit, there was no basis for a GAAR reassessment and no need to consider whether the impugned transaction
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was an avoidance transaction which was abusive. The appeal was therefore allowed and the matter referred back to the

Minister for reassessment on the basis that GAAR did not apply to the transactions in question.

Bank of Montreal v. The Queen

2018 DTC 1131

Expenses for recreational and educational activities qualifying for child

care expense deduction 

The taxpayer and his spouse each worked full-time, and the taxpayer claimed a deduction for $5,086 in child care

expenses incurred during the 2016 taxation year. The expenses claimed related to a variety of after school activities in

which his children (aged 12 and 10) were involved, including math tutoring classes, chess programs and ski classes, as

well as the cost of amounts paid to caregivers and costs for summer camps. The Minister denied his claim on the basis

that the expenses incurred did not qualify as child care expenses, and the taxpayer appealed from that decision.

The appeal was allowed in part. The Tax Court of Canada noted that, under the rules set out in section 63 of the

Income Tax Act, the taxpayer would have been entitled to deduct up to $5,000 in eligible child care expenses for each

of his children. The Court noted that there were two lines of cases interpreting the meaning of the term “child care

expenses”. One of those lines of cases took a restrictive approach, finding that as the enumerated examples found in

the provision did not include recreational or educational activities, the cost of such activities was not intended to be

included as qualifying as child care expenses eligible for the deduction. The second line of cases, however, provided that

the Court was required to look to the purpose for which the expense was incurred and not to deny a genuine child

care expense solely because the activity was recreational or educational in nature. Specifically, in order to be eligible for

deduction, qualifying child care costs must be incurred for the purpose of enabling the taxpayer to perform

employment duties or carry on a business. The Court held that it would follow the second line of cases and look to the

purpose for which the impugned expenses were incurred. It noted as well that, as acknowledged by the respondent, the

enumerated list of activities on which the first line of cases relied was not an exhaustive list, and held that if

Parliament had intended to limit such activities to specific examples or types of examples, it would have specifically

said so in more specific and restrictive language. The Court applied the purpose test and concluded that the majority of

the impugned expenses were incurred in order to allow the parents to work full-time. The costs incurred for the

minority of expenses which were incurred for activities which took place during school hours or on weekends were

disallowed. As well, the costs claimed for summer camps exceeded the statutory limit for such costs, and the claim for

such expenses was reduced accordingly. The appeal was therefore allowed, with the appellant’s expenses being reduced

by $465, such that he was entitled to a deduction for child care expenses in the amount of $4,621.

Kwan v. The Queen

2018 DTC 1130

Subcontractors’ claim having priority over both commercial factor and

Crown 

In 2016 the applicant corporation contracted with a general contractor to provide labour, material, and equipment for a

construction project, and that contractor subcontracted portions of the work out to various subcontractors. That

contractor had, in 2013, entered into an agreement with a commercial factor to purchase its accounts receivable. A
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Court order was subsequently issued requiring the applicant corporation to pay into Court the amount of $403,839 in

satisfaction of its obligations under the Builders’ Lien Act and various contracts. That order also provided for payment

out of Court of such funds on an application by any interested party, and applications were made in which the Crown,

the subcontractors, and the factor each claimed priority over the funds.

Subcontractors having priority over holdback amounts. The Court held first that, contrary to arguments put forward by

the Crown, the assignment of the receivables was both permitted and effective. The Court noted that the Crown’s

claim was founded on the deemed trust provisions found in section 227 of the Income Tax Act. However, Supreme

Court of Canada jurisprudence provides that, where a receivable is factored by a tax debtor, that tax debtor has no

remaining interest in such receivable. Consequently, the Crown priority under section 227 did not apply to any part of

the funds in dispute and the Crown could no longer assert such an interest against either the factor or the

subcontractors. With respect to the factor’s claim, the Court held that the key provision in relation to its claim of

priority was section 70 of the Builders’ Lien Act. Such provision indicates that no assignment by a contractor of any

moneys which may be or become payable in respect of a contract to which the legislation applies is valid as against

any lien arising under the statute. The Court held that the purpose of such provision was to ensure that the interests of

lien claimants could not be defeated by way of an assignment, including an absolute assignment, and that such

interpretation best ensured the attainment of the principal object of the statute. In the Court’s view, therefore, the

funds in dispute were subject to the trust constituted under the Builders’ Lien Act for the benefit of the

subcontractors. The Court concluded that the subcontractors had priority over both the Crown and the factor, and were

entitled to payment out of the entire amount.

Saskatchewan Power v. Mainline Industrial et al.

2018 DTC 5104

Hefty fine and conditional jail sentence issued for income tax and GST

evasion 

The accused is the sole owner, director, and shareholder of a corporation that provided management and consulting

services and oil and gas directional drilling services. Pursuant to a contractual agreement, the corporation and the

accused performed services for an oil and gas drilling company. The accused was indicted for appropriating the

revenue in a personal capacity to himself and not filing income tax returns for 2011 and 2012. The corporation was

reassessed for collecting and not remitting the GST on the services performed in 2011 and 2012. The accused pleaded

guilty and both parties agreed that the infractions were of a criminal nature. Both parties agreed that for sentencing

purposes, fines representing 100% of the tax evaded and 100% of the GST collected and not remitted were

appropriate. The Crown also argued that an additional jail sentence was warranted, while the Defence disagreed,

stating that the onerous fines alone represented sufficient punishment. Thus, the only issue was whether or not a jail

sentence should complement the agreed fines.

The Court accepted the Crown submission. The judge ordered that the fines totalling $837,859.04 be paid by

October 31, 2018, in default of which a warrant of committal would be issued remanding the accused to serve 12

months in jail. In addition, a conditional sentence of 12 months subject to a series of binding conditions was also

ordered. The accused, who has a high school diploma, readily admitted that he read material online that led him to

believe that he had no liability to pay any money to Revenue Canada or any other entity and that his actions were

motivated by the spurious belief that he was a “natural person” and a “sovereign man” but not a legal person and that

therefore no tax was owing. The Court considered that there were aggravating and mitigating circumstances to consider
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in establishing the sentence. The aggravating factors were the sizeable amount of tax evaded and the fact that

although there was no plan in place to deceive or to create a fraudulent scheme, the accused wilfully refused to pay

tax based on false beliefs including the spurious argument that he was a “sovereign man” not subject to the statute

law of Canada. The mitigating factors are that the accused entered a guilty plea, thus avoiding a lengthy and complex

trial. The Court also considered the fact that the accused retained accounting services to prepare proper income tax

returns and GST returns and amended returns where required; this is mitigating in terms of its indication that the

accused is remorseful for his actions. The accused also was credited for ultimately rejecting the false belief that

resulted in spurious “tax protestor” behaviour. Finally, he was to be credited for retaining senior tax counsel at Fasken

Martineau to explain tax law and to take steps to resolve the charges by entry of guilty pleas. Accordingly, adding a

conditional jail sentence to the hefty fines was called for.

R v. Bekkerus

2018 DTC 5103

PREPARING YOUR PARTNERSHIP RETURNS

Wolters Kluwer is pleased to introduce a fourth book in the trusted Preparing Your Tax Returns series. The latest addition

is Preparing Your Partnership Returns. It includes detailed guidance on partnership return preparation, and includes

software guidance in context. The below excerpt is from the first edition of the upcoming book. If you wish to order

this book in print or online on IntelliConnect, please visit  or call

customer service at 1-800-268-4522.

General Filing Information

When Must a Partnership File a T5013?

All partnerships that carry on business in Canada or are Canadian partnerships or specified investment flow-through

(“SIFT”) partnerships must, by regulation, file a partnership information return. However, under CRA administrative

policy, certain partnerships that carry on business in Canada or are Canadian partnerships are not required to file a

partnership information return.

A partnership that carries on a business in Canada, or a Canadian partnership with Canadian or foreign operations or

investments, must file a return if:

● at the end of the fiscal period, the partnership has an absolute value of revenues plus an absolute value of expenses

of more than $2 million, or has more than $5 million in assets; or

● at any time during the fiscal period:

● the partnership is a tiered partnership (has another partnership as a partner or is itself a partner in another

partnership);

● the partnership has a corporation or a trust as a partner;

● the partnership invested in flow-through shares of a principal-business corporation that incurred Canadian

resource expenses and renounced those expenses to the partnership; or

● the Minister of National Revenue requests one in writing.

http://www.cch.ca/product.aspx?WebID=10001233
http://www.cch.ca/product.aspx?WebID=10001233
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Software Tip — Taxprep Forms, Cantax FormMaster 

The software will automatically determine that a T5013 Financial return is required when one of the following criteria

is met:

● at the end of the fiscal period,

● the combined absolute value of the partnership’s revenue and expenditures (Schedule 125, items 8299 and 9369

or items 9659 and 9898) is more than $2 million; or

● the partnership has assets of more than $5 million (Schedule 100, item 2599);

● at any time in the fiscal period,

● the partnership is a tiered partnership (it has another partnership among its partners (T5013 Schedule 50, box

105);

● the partnership itself is associated with another partnership (T5013 Schedule 5, Part 2));

● the partnership has among its partners a corporation or a trust (T5013 Schedule 50, box 105); or

● the partnership acquired flow-through shares from a principal-business corporation that incurred expenditures

relating to Canadian resources and renounced those expenditures in favour of the partnership (T5013 Financial,

box 252);

● the partnership has been inactive throughout the fiscal period (T5013 Financial, box 280); or

● one or more T5013 slips are applicable and either box 062-01 or 062-02 on the T5013 Financial Return is selected.

If you wish to file a T5013 Financial return even though the program has not determined that one is applicable, you

can override the question “Select this form if you want to file the T5013 Financial form” just above the Identification

section.

Status Indians

When all members of a partnership are status Indians, and the partnership earns all its income at its permanent

establishment on a reserve, the partnership does not have to file a return.

If the partnership has any income earned off the reserve and the income is not exempt from tax, the partnership may

have to file a return. To determine if you need to file a return, go to 

.

Filing a T5013 When Not Required

In some cases, it may be beneficial to file a T5013 return even if the partnership is not required to file according to

the current administrative policy, so that the clock will start ticking on the determination period. Otherwise, the

partners could be open for reassessment indefinitely with respect to their income or loss from the partnership under

paragraph 152(1.7)(b).

Reporting Partnership Income When No T5013 Issued 

If the partnership does not have to file a return, the partners have to use the information from the partnership’s financial

statements to report their share of the partnership’s income or loss on their income tax return.

https://www.canada.ca/en/revenue-agency/services/tax/businesses/topics/sole-proprietorships-partnerships/t5013-partnership-information-return-filing-requirements.html
https://www.canada.ca/en/revenue-agency/services/tax/businesses/topics/sole-proprietorships-partnerships/t5013-partnership-information-return-filing-requirements.html
https://www.canada.ca/en/revenue-agency/services/tax/businesses/topics/sole-proprietorships-partnerships/t5013-partnership-information-return-filing-requirements.html
https://www.canada.ca/en/revenue-agency/services/tax/businesses/topics/sole-proprietorships-partnerships/t5013-partnership-information-return-filing-requirements.html
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Partners who are Individuals would report the revenue and expenses for the partnership in their T1 return using the

appropriate self-employment form (e.g., form T2125 Statement of Business or Professional Activities or T2042

Statement of Farming Activities) or, in the case of a partnership holding rental property, on form T776 Statement of

Real Estate Rentals.

Responsibility for Filing

Once you determine that the partnership has to file a return, each member of the partnership is responsible for making

sure that a return is filed for each fiscal period of the partnership.

You need to file only one return for each fiscal period of the partnership. Any partner can file on behalf of the other

partners. The partner who is filing the return on behalf of all the members of the partnership is the authorized partner.

Once a partner files a return, the CRA considers all partners to have filed it.

Reporting in Canadian funds

Report your financial statement information in Canadian funds even if you are a Canadian branch of a foreign

partnership.

When a corporate member of the partnership has elected to report in a functional currency, the partnership has to use

the same functional currency when preparing the information slip for this corporate partner.

If a partnership has one member who has elected a functional currency and another who has not, or has elected

another functional currency, the partnership is required to prepare the T5013 information slip, Statement of Partnership

Income, for the partners who made an election under section 261 of the Income Tax Act (the “Act”) in their elected

functional currency.

Software Tip — Taxprep Forms, Cantax FormMaster, iFirm Tax Forms 

If the partner has made an election under section  261 to use a functional currency, you can indicate this on the

T5013 Data Entry screen for that partner, and a note will be generated automatically on the T5013 slip. However, the

program will not perform any currency translations.

Note that if only certain partners have made an election under section 261 to use a functional currency or if there are

partners that have elected to use different functional currencies, you will need to manually input the converted

amounts (in some cases via an override) on the T5013 data entry screen for those specific partners.

What to File

Information Return

The partnership return is technically an information return only. It is not an income tax return, and tax is not paid at

the partnership level. However, the CRA has the authority to assess partnership returns and issue a determination of

income or loss for the partnership as a whole, the consequences of which will be binding on the partners even if they

are not personally served with the notice.

Component Parts

The partnership information return is composed of three parts:

(1) T5013 FIN, Partnership Financial Return, which is a four-page form;

(2) All the T5013 schedules the partnership has to file, depending on the partnership’s fiscal situation; and

(3) Form T5013, Statement of Partnership Income, as well as form T5013SUM, Summary of Partnership Income.



TAX NOTES 22

Nominees and Agents

For fiscal periods ending in 2013 and later years, nominees or agents only have to complete forms T5013SUM,

Summary of Partnership Income, and T5013, Statement of Partnership Income, for each partnership in which they held

an interest for another person. They are not required to file forms T5013 FIN, Partnership Financial Return, and T5013

SCH 50, Partner’s Ownership and Account Activity.

T5013 Schedules

The Partnership Information Return includes many schedules that have been adapted from the T2, Corporation Income

Tax Return.

Schedules relating to the T5013 FIN, Partnership Financial Return include the following:

● T5013 SCH 1, Partnership’s Net Income (Loss) for Income Tax Purposes (see Chapter 4);

● T5013 SCH 2, Charitable Donations, Gifts, and Political Contributions (see Chapter 5);

● T5013 SCH 5, Allocation of Salaries and Wages, and Gross Revenue for Multiple Jurisdictions (see Chapter 5);

● T5013 SCH 6, Summary of Dispositions of Capital Property (see Chapter 6);

● T5013 SCH 8, Capital Cost Allowance (CCA) (see Chapter 7);

● T5013 SCH 9, List of Partnerships (see Chapter 9);

● T5013 SCH 12, Resource-Related Deductions (see Chapter 8);

● T5013 SCH 50, Partner’s Ownership and Account Activity (see Chapter 9);

● T5013 SCH 52, Summary Information for Partnerships that Allocated Renounced Resource Expenses to their

Members (see Chapter 8);

● T5013 SCH 100, Balance Sheet Information (see ¶3,130.10 on SCH 100);

● T5013 SCH 125, Income Statement Information (see ¶3,130.10 on SCH 100);

● T5013 SCH 141, Financial Statement Notes Checklist (see ¶3,130.10 on SCH 100).

The forms T5013 FIN, SCH 1, SCH 50, SCH 100, SCH 125, SCH 140 (if applicable), and SCH 141, as well as T5013

slips and T5013SUM, are the mandatory forms. However, SCH 141 is not mandatory for investment clubs.

Software Tip — Taxprep Forms, Cantax FormMaster 

As the program contains many other forms and slips in addition to the T5013, you may wish to view only the

partnership forms when preparing your T5013 return and slips.

By default, the Current View in the Form Manager displays All Forms. However, a predefined form group has been

provided which includes only forms relating to partnership returns.
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When this group is selected, the program will display only the forms that have been identified as relating to

Partnerships.

This form group selection will be retained and automatically used the next time you start the program.

Alternatively, you can also filter on the Type column in the Form Manager and choose “Partnerships”. However, this

filter does not include forms that can relate to other information returns, like the Identification form.

In addition, you can create your own custom group of forms that includes the T5013 schedules as well as any

additional forms you require (e.g., T661, T1134, T106). For more information on creating a custom group of forms, see

the topic “Create a group” in the online help.
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