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THE PASSIVE INVESTMENT RULES AND THEIR
ASSOCIATES

October 2018 — Michael Goldberg, partner through a professional corporation at Minden Gross LLP
Number 669 By now most advisors are aware that in Budget 2018 the federal government introduced,

among other things, draft legislation to amend the Income Tax Act (Canada) (“Act”)1

that is often referred to as the “Passive Investment Proposals”. As with all of the other
Current Items of

remnants of the July 18, 2017 Proposals,2  the Passive Investment Proposals, while an
Interest . . . . . . . . . . . . 3 improvement over what had initially been put forward, continue to be way too complex

and ensuring compliance with the Passive Investment Proposals will be time consuming
and costly for small business owners.3Focus on Current
Existing subsection 125(5.1) claws back the $500,000 annual small business limit4  of aCases . . . . . . . . . . . . . . . 5
Canadian-controlled private corporation (“CCPC”)5  once taxable capital6  of the
corporation together with any corporation with which it is associated7  exceeds
$10,000,000.8  The Passive Investment Proposals will extend the claw-back to situationsRecent Cases . . . . . . 18
where the CCPC together with any corporation with which it is associated earns what
has been determined to be excessive passive income (“Passive Income Claw-Back”).
Specifically, pursuant to proposed amendments to subsection  125(5.1), the Passive
Income Claw-Back will begin once adjusted aggregate investment income9  in excess of
$50,000 has been earned by a CCPC “or [by] any corporation with which it is associated
at any time in the particular taxation year, for each taxation year of the corporation, or
associated corporation, as the case may be, that ended in the preceding calendar year.”
Once the CCPC together with any corporation with which it is associated has earned
over $150,000 of adjusted aggregate investment income in such time period or periods,
no amount of the small business limit will be available to the CCPC.

Most advisors anticipate that the Passive Income Claw-Back will apply to many more
CCPCs than the existing taxable capital claw-back rules in subsection  125(5.1).
Consequently, many advisors are reviewing planning options to try and avoid the

1 Unless otherwise noted all statutory references are to the Act.

2 For a trip down memory lane use the Department of Finance link ,
which includes documents relating to the July 18, 2017 Proposals.

3 Many in the tax and business communities, myself included, continue to encourage (in vain) the
Federal government to abandon all of the July 18, 2017 Proposals and to engage in a full review of the
Act.

4 As set out in subsection 125(2).

5 As that term is defined in subsection 125(7).

6 Determined in accordance with Part I.3 of the Act.

7 The associated corporation rules are found in section 256.

8 The entire small business limit is clawed back once taxable capital exceeded $15,000,000.

9 See the proposed definition in subsection 125(7).
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application of the Passive Income Claw-Back to their CCPC clients.10

The purpose of this article is to draw the attention of advisors to the risk that such planning may be for naught if their
CCPC clients are deemed to exceed the Passive Income Claw-Back thresholds as a consequence of being required to
account for passive income of associated corporations. In particular, while the combined application of the Passive
Investment Proposals and the association rules to a CCPC owned by an individual who has direct ownership in a group
of corporations that includes the CCPC should be readily apparent, the breadth of the potential application of the
association rules in connection with CCPCs directly or indirectly owned by trusts, especially discretionary family trusts,
may create unpleasant surprises.

Many advisors will be aware that, for the purposes of the association rules, a beneficiary of a discretionary family trust
will be deemed to own all of the shareholdings of the trust11  and a beneficiary of a non-discretionary family trust will
be deemed to own a pro rata number of the shares owned by the trust, based on the relative fair market value of the
beneficiary’s beneficial interests in the trust.12  In addition, where shares of a corporation are owned by a minor, the
minor’s parents will usually be deemed to own the shares for the purposes of the association rules.13  Also, if a minor is
a beneficiary of a trust, then the association rules will look through the trust and the minor and will usually deem the
minor’s parents to own the shares held by the trust as though the parents were a beneficiary of the trust.14

This wide breadth of application of the association rules to trusts has always been a concern to planners. As an
example, an adult child who starts a business could inadvertently find his or her corporation associated with his or her
parents’ corporate group simply as a result of estate planning put in place by the parents years before, including
testamentary planning involving trusts formed under a deceased parent’s will.

Prior to the introduction of the Passive Investment Rules, unless taxable capital of the child’s CCPC together with the
associated corporate group owned by his or her parents exceeded $10,000,000, which tended to be somewhat rare,15

and/or a CCPC in the parents’ corporate group also carried on an active business,16  the child’s CCPC would still be
eligible to utilize its full small business limit. However, because the Passive Income Claw-Back is a passive income
based claw-back and since the claw-back starts at such a low $50,000 income threshold, a claw-back due to
association is likely to become far more common and might even become insidious in situations involving discretionary
family trusts.

It is likely that there are many situations, both under existing legislation and under the proposed Passive Investment
Proposals, where an individual and his or her advisors might not even be aware that he or she is a beneficiary of a trust.17

Given the potential broad application of the Passive Investment Proposals, the failure to recognize that one is a beneficiary
of a trust and to ensure compliance with the impact of association on the ability of a CCPC to utilize its small business limit
will be far more likely to give rise to real tax consequences than under existing legislation.

10 For a useful list of planning options, see William Fowlis and Carolyn Hogan, “Planning for the New Passive Investment Rules Affecting
Private Corporations”, XXIII(2) Insurance Planning (Federated Press) 14-19 (2018) (

).

11 See subparagraph 256(1.2)(f)(ii).

12 See subparagraph 256(1.2)(f)(iii).

13 See subsection 256(1.3). There is an exception to this deeming rule where it is reasonable to consider the minor to manage the
business or affairs of the corporation without a significant degree of influence from the parents.

14 By virtue of the combined application of subsection 256(1.3) and subparagraphs 256(1.2)(f)(ii) or (iii), as the case may be. The
association rules could also be applicable as a consequence of the application of subsection 256(1.2)(c) and where a trust has certain rights
or options described in subsection 256(1.4). It should also be kept in mind that the association rules could also apply to the trustees of a
trust.

15 This is due to the application of the “investment allowance” in subsection 181.2(4). Entities with holdings that do not qualify for the
investment allowance, such as real estate holding corporations, would be more likely to be caught by the existing claw-back rules in
subsection 125(5.1).

16 Pursuant to subsection 125(2), if there is more than one CCPC eligible for the small business deduction in an associated corporate
group, provided that the members of the associated group comply with subsection 125(3), they would be permitted to share a single small
business limit.

17 Even if the beneficiary is aware of being a beneficiary, the beneficiary may have difficulty compelling the trustees to provide the
information that he or she would require to determine whether corporations are associated and to comply with the provisions of the Act,
including the Passive Investment Proposals. For more on beneficiary rights to information see Sarah Dykema, “The Evolution of the Law with
respect to Beneficiaries’ Rights to Information: Where are We Now, and What are the Practical Implications?” (2017) 36:3 Estates, Trusts &
Pensions Journal 250-263.
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One might be tempted to consider compliance with current legislation and the Passive Investment Proposals and the
association rules as they apply to trusts as a matter that is beyond the control of advisors and their clients. However,
keep in mind that the Canada Revenue Agency already has information concerning the private corporation
shareholdings of a trust18  and, beginning for all taxation years commencing after December 30, 2021, nearly all express
trusts will need to disclose additional information, including providing the names as well as detailed information
regarding the trustees, settlor, and all ascertainable beneficiaries of such trusts.19

CURRENT ITEMS OF INTEREST

Upcoming Tax Changes To Improve Competitiveness 
In recent months, Minister of Finance Bill Morneau has been hinting that the government is considering its response to
the competitiveness issue created as a result of income tax changes in the United States. The Minister has already
ruled out a cut to the corporate tax rate, but has provided examples such as enhancing capital cost allowance and
interest deductibility. A recent article by Bloomberg drops a few more hints of what might be in store.*  Bloomberg
spoke with a government official who is familiar with the plans. The official said that the tax changes will be unveiled
with the fall economic statement, which is expected in the coming weeks. The official again suggested that no broad
reduction to the corporate tax rate should be expected, and commented that changes to capital cost allowance is one
of the measures under consideration.

IRS Issues Proposed Regulations on Global Intangible Low-Taxed Income
for US Shareholders 
On September 13, 2018, the IRS issued proposed regulations concerning global intangible low-taxed income under
section 951A of the Internal Revenue Code.

Government Announces EI Premiums Rate for 2019 
The government announced that the EI premium rate for 2019 will be $1.62 per $100 of insurable earnings, which is a
decrease of 4 cents from the 2018 rate.

Joint Committee Submits Comments Regarding Draft Legislation 
On September 10, 2018, the Joint Committee on Taxation of the Canadian Bar Association and Chartered Professional
Accountants of Canada submitted its comments regarding the draft legislative proposals dated July 27, 2018. The
comments and recommendations relate specifically to the new reporting requirements for trusts, the at-risk rules for
multi-tier partnerships, cross-border surplus stripping, and changes relating to the foreign affiliate rules.

Draft Legislative Proposals Regarding Political Activities of Charities 
On September 14, 2018, the Department of Finance released draft legislative proposals to amend the Income Tax Act
which relate to charitable activities of registered charities. In response to the recent Canada Without Poverty decision
(see page 18, “Recent Cases”, 2018 DTC 5088), this draft legislation proposes to make amendments to the Act to the
effect that:

● most references to political activities with respect to charities (including the 10% buffer for non-partisan political
activities) will be removed;

● charities will continue to be prohibited from providing direct or indirect support of, or opposition to, a political party
or candidate for public office; and

● it will be clarified that charitable organizations must be constituted and operated exclusively for charitable purposes.

18 As required pursuant to question 8 on the jacket of each trust’s annual T3 Trust Income Tax and Information Return.

19 See draft subsections 150(1.1) and (1.2) and draft Regulation 204.2 and the Explanatory Notes Relating to the Legislative Proposals
Relating to Income Tax and Other Legislation, released July 27, 2018.

* .

https://www.bloomberg.com/news/articles/2018-09-12/canada-said-to-plan-competitiveness-boost-but-no-broad-tax-cut
https://www.bloomberg.com/news/articles/2018-09-12/canada-said-to-plan-competitiveness-boost-but-no-broad-tax-cut


TAX NOTES 4

As governed by common law, charities can continue to engage in political activities as long as the activities are

incidental and ancillary to the fulfillment of their charitable purposes. If enacted, these proposed changes will apply

retroactively to audits and objections that are currently suspended. Stakeholders can submit their written comments to

the government by October 13, 2018.

Tax Relief for Livestock Producers

Agriculture and Agri-Food Canada has released its list of designated regions in which livestock producers are eligible for

the livestock tax deferral provision in 2018. These regions have been affected by drought, flooding, or excess moisture.

Livestock farmers in these regions can defer a portion of their proceeds from selling their breeding livestock in 2018

until 2019. This deduction is provided by subsection 80.3(1), and the prescribed regions will eventually be prescribed in

Regulation 7305.01(1).

Recent Comfort Letters Issued by Department of Finance 

The Department of Finance issued two comfort letters in May 2018.

The first letter relates to the application of the upstream loan rules (in subsections 90(6) to (15)) where refinancing

transactions take place. The taxpayer (“Canco”) made a loan to a foreign affiliate, which in turn made back-to-back

upstream loans to members of Canco’s parent group. The taxpayer planned on carrying out refinancing transactions

where a member of the parent group would repay the loan from the foreign affiliate, and the foreign affiliate would

loan the proceeds to another member of the group. Since there are no provisions in the Income Tax Act (the “Act”) to

provide for a repayment of a loan deemed to have been made by back-to-back loan provisions (at least for the

purposes of the upstream loan rules), the taxpayer was concerned that the refinancing transactions would not result in

a deemed repayment of the loan. If the taxpayer carried out the proposed transaction, Canco would be subject to a

double income inclusion (one for the old loan, one for the new loan).

Brian Ernewein, General Director — Legislation, Tax Policy Branch, agreed that the proposed transaction ought not to

give rise to two upstream loans and two related income inclusions under the upstream loan rules. The Department of

Finance will recommend to the Minister of Finance that the Act be amended to add deemed repayment provisions to

the upstream loan rules, which will be similar in design to the deemed repayment provisions under the back-to-back

shareholder loan rules. Specifically, a loan deemed to have been made by subsection 90(7) will be deemed to have

been repaid if certain conditions are met; these conditions will be similar to those described in subsection 15(2.18).

Should the Minister accept this recommendation, the proposed amendments would apply to repayments occurring after

April 10, 2018.

The second comfort letter related to the tax treatment of variable benefits paid from the Saskatchewan Pension Plan

(“SPP”). Variable benefits will be introduced to the plan beginning in 2019. However, the current tax framework does

not yet accommodate these benefits. As such, the Department will recommend to the Minister of Finance that variable

benefits paid from the SPP after 2018 be eligible for the pension income tax credit and pension income splitting.

CRA Announces Improvements for Northern Residents 

Minister of National Revenue Diane Lebouthillier has announced several service improvements for residents of northern

Canada. The CRA also plans to reduce the administrative burden relating to the lowest return airfare aspect of the

travel benefits portion of the northern residents deduction. Over the coming months, stakeholders will be consulted on

potential regulatory amendments needed to reduce this burden.
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FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.
Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,
Calgary, and Vancouver.

Transactions Inappropriately Inflating Paid-Up Capital Do Not Constitute
Misuse Or Abuse Until Associated Tax Savings Are Realized By
Shareholder 
1245989 Alberta Ltd. et al. v. Attorney General of Canada, 2018 DTC 5067 (Federal Court of Appeal)

In this case, a corporation and its principal shareholder appealed the decision of the Tax Court of Canada which upheld
the Minister’s reassessments that applied the general anti-avoidance rule (“GAAR”) to a series of transactions. The
transactions would otherwise have allowed the shareholder to offset the adverse effects of having section 84.1 of the
Income Tax Act (the “Act”) apply to reduce the paid-up capital of the class of shares that were issued to the
shareholder in consideration for the transfer of shares of another corporation. As discussed below, the Federal Court of
Appeal disagreed with the Tax Court’s disposition of the case and held that, since the shareholder had not yet received
a tax-free distribution on the issued shares, any finding of misuse or abuse would be premature and, consequently, the
GAAR could not apply to support the reassessments under appeal.

At the outset of the subject transactions, the individual taxpayer, Mr. Wild, was the sole shareholder of an operating
company, P.W. Rentals Ltd. The operating company transferred properties to corporations controlled by Mr. Wild and
his spouse. One of the transferee corporations was 1245989 Alberta Ltd., the taxpayer corporation (controlled by
Mr. Wild). The other transferee corporation was 1251237 Alberta Ltd, controlled by Mr. Wild’s spouse. According to the
taxpayers, these transfers were part of an asset protection strategy.

On June 1, 2007, Mr. Wild transferred some of his shares of the operating company to the corporate taxpayer in
exchange for 348.5 shares in newly-created Class C, which had a redemption price of $1,000 per share. Mr. Wild’s cost
and paid-up capital of the transferred shares were both nominal. The parties elected to have the proceeds of disposition
be an amount that would allow Mr. Wild to apply the capital gains exemption under section 110.6 of the Act against
some of the gain that had accrued on the transferred shares. Because of the non-arm’s length circumstances of the
transaction, section 84.1 applied on the transfer to restrict the corresponding addition to the paid-up capital of the
Class C shares to be the $16.40 aggregate paid-up capital of the transferred operating company shares (or $0.047 per
Class C share).

On June 2, 2007, the operating company transferred depreciable property having a fair market value of $348,500 to the
corporate taxpayer in exchange for 348.5 Class C shares of the corporate taxpayer. The two corporations elected to
have the transfer occur for proceeds of disposition equal to the operating company’s undepreciated capital cost for the
transferred property pursuant to the section 85 rollover. By virtue of subsection 85(2.1), the addition to the paid-up
capital of the Class C shares in respect of the transfer was the operating company’s $256,279 undepreciated capital
cost for the transferred property.

After the foregoing transfers, Mr. Wild and the corporate taxpayer each held 348.5 Class C shares of the corporate
taxpayer with an aggregate paid-up capital for the class of $256,295.40 (or $367.712 per Class C share).

On June 3, 2007, the operating company and the corporate taxpayer redeemed the shares that they held in each other
for promissory notes having a value of $348,500. Although the corporations each realized a subsection 84(3) deemed
dividend as a consequence of the redemptions, they were entitled to claim a fully offsetting deduction under
subsection 112(1) for intercorporate dividends.

During the period covering June 6 to 10, a similar series of transactions was implemented by the parties pursuant to
which:

(i) Mr. Wild transferred his remaining 93.6 shares in the operating company for 1,989 redeemable Class E shares of the
corporation controlled by Mr. Wild’s spouse (which was a transaction that caused section 84.1 to apply to restrict
the addition to the Class E paid-up capital in respect of the transfer to $93.6 in aggregate or $0.047 per Class E
share),

(ii) the operating company transferred land and depreciable property on a rollover basis for Class E shares of the
spouse’s corporation, and
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(iii) the two corporations cross-redeemed their shares of each other.

After the June 6 to 10 transactions, Mr. Wild held 1,989 redeemable Class E shares representing aggregate paid-up
capital of $467,115.61 (or $234.850 per Class E share), whereas the aggregate paid-up capital corresponding to the
93.6 shares of the operating company he transferred to his spouse’s corporation was $93.60.

During the period covering June 11 to 13, further transactions were undertaken to clean up the corporate structure,
including a transfer by Mr. Wild of his 348.5 Class C shares of the taxpayer corporation for 348.5 Class E shares of the
spouse-controlled corporation pursuant to section 85 of the Act, with a corresponding $128,148 increase to the paid-up
capital of the Class E shares by virtue of section 84.1 of the Act.

Of concern to the Minister was the fact that, at the start of the series of transactions, Mr. Wild held shares of the
operating company having an aggregate paid-up capital of $110 and, at the end of the series of transactions, Mr. Wild
held Class E shares of the spouse-controlled corporation having an aggregate paid-up capital of approximately $595,264
without Mr. Wild having contributed any new capital into the corporate structure in the intervening steps. It should be
evident from the transaction steps described above that the series of transactions essentially converted the tax
attributes of the operating company into paid-up capital of the Class E shares of the spouse-controlled corporation held
by Mr. Wild. The series of transactions caused the corporations within the structure to receive deemed dividends on the
share cross-redemptions, but relief from the income inclusion for the dividends was available to the corporations
through the deduction for intercorporate dividends under section 112 of the Act.

The Minister of National Revenue issued notices of determination pursuant to section 245 and subsection  152(1.11) of
the Act and applied the GAAR to reduce the paid-up capital of the Class E shares of the spouse-controlled corporation
from $595,264 to $110.

It is well established that, for the GAAR to apply, there must be a tax benefit, an avoidance transaction, and misuse of
a provision of the Act or abuse of the Act read as a whole. In the Tax Court of Canada, the taxpayers conceded that
the series of transactions produced a tax benefit and that there was an avoidance transaction in the series of
transactions. Consequently, the issue that was central to the litigation was whether there was a misuse or abuse.

As noted earlier, the Tax Court held that the GAAR applied because the series of transactions defeated the object,
spirit, and purpose of section  84.1 and subsection  89(1) of the Act, which the Court appears to have characterized as
creating a regime designed to prevent the stripping of corporate surplus. The Tax Court viewed the transactions as
having achieved an indirect extraction of corporate surplus through the use of the capital gains exemption and an
inappropriate application of paid-up capital averaging, which result was similar to the one that section 84.1 was
designed to deny.

On appeal, the Federal Court of Appeal framed the sole issue as a question of whether subsection 89(1) was misused
to increase the paid-up capital of the shares that Mr. Wild held at the end of the series of transactions, thereby
“achieving a result that section 84.1 was intended to prevent.” Curiously, after having identified this as the sole issue in
the appeal, the Federal Court of Appeal’s reasons neither focused on subsection 89(1) nor explored the reasons why the
paid-up capital of shares of a corporation are tracked by share class under the Act and not on a shareholder-by-
shareholder or share-for-share basis, or whether it represents a misuse or abuse to undertake a series of transactions to
exploit the way that paid-up capital is tracked by the current provisions of the Act. Rather, the Federal Court of Appeal
seemed to quickly shift its focus to whether there was a misuse or abuse of section  84.1, and allowed the taxpayer’s
appeal on the basis that the GAAR did not apply because there could not be a misuse or abuse of section 84.1 until
Mr. Wild received a tax-free distribution on his Class E shares, presumably through a redemption of those shares.

The Court’s approach in one of its early GAAR cases, OSFC Holdings Ltd. (55 DTC 5471), seems to have played a key
role in the Court’s handling of this case. In OSFC Holdings, the Federal Court of Appeal considered the timing of when
a tax benefit was derived from the transactions that were at issue in that case. The transactions included the
pre-packaging of a portfolio of underperforming loans (and associated accrued tax losses) and transferring the loan
portfolio to a partnership in anticipation of selling the partnership to an arm’s length party. The Court concluded that
the tax benefit associated with those transactions did not arise until the partnership was sold to the arm’s length party
and, therefore, the preparatory steps of pre-packaging the tax losses and transferring them to the partnership were not
enough on their own to produce the tax benefit, in this case access to the tax losses derived from the underperforming
loans, for the arm’s length purchaser. By analogy, the Federal Court of Appeal in the present case held that the tax
benefit which section 84.1 sought to deny — i.e., the inappropriate extraction of corporate surplus on a tax-free basis
— was not yet realized under the transactions undertaken to date and, therefore, there could be no misuse or abuse of
section 84.1 to support the application of the GAAR until that occurred.
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The Federal Court of Appeal’s disposition of this case is not that surprising once one considers that both the Tax
Court’s and the Federal Court of Appeal’s analyses revolved around the question of whether the taxpayer undertook a
transaction that was akin to a corporate surplus strip, and the tax results that would otherwise have been produced if
section 84.1 did not apply to Mr. Wild’s transfer of his shares of the operating company or if he had received corporate
distributions on his original operating company shares.

But was it really appropriate to look at this series of transactions as one that was associated with the extraction of
corporate surplus? In fact, it is arguable that any arguments or discussion concerning the extraction of corporate surplus
or the object, spirit, and purpose of section 84.1 should have been entirely irrelevant to the outcome of this case
because the transactions undertaken did not really set up Mr. Wild to extract corporate surpluses. The transactions
were designed to allow Mr. Wild to receive the tax benefits associated with additional share capital contributed by a
non-arm’s length shareholder through the contribution of the shareholder’s business assets. If one accepts that the
principal tax benefit targeted by the subject transactions was to allow Mr. Wild to have paid-up capital in respect of his
Class E shares in excess of the amount that the Act would typically otherwise allow (in this case, by virtue of the
application of section 84.1, although this would also be true if the contribution to the paid-up capital of the Class E
shares was held down, for example, by virtue of subsections 85(2.1), 85.1(2.1), or 86(2.1) in respect of share issuances
under other reorganization provisions in the Act), then it would seem that the relevant tax benefit in this case for
purposes of a GAAR analysis is the increase to the paid-up capital of the Class E shares, which is something that has
already occurred through the implemented transactions and does not require any corporate distributions to be made to
Mr. Wild for him to “enjoy”.

It is also worth noting that one of the reasons that this series of transactions would be “tax efficient” (in the absence
of the application of the GAAR) is that the intercompany dividend deduction under section 112 was available to relieve
the operating company from any adverse tax consequences associated with having lower paid-up capital in respect of
the Class C and Class E shares that it received in consideration for the transfer of the operating company’s business
assets than it would otherwise have if Mr. Wild was not a Class C or Class E shareholder at the time of the property
transfers. Nonetheless, it appears that the use of the section 112 deduction was neither of concern to the Minister nor
considered worthy of discussion by the Federal Court of Appeal.

— Jaspreet Kaur

Provision of Free Legal Services to Related Professional Corporation Not a
Transfer of Property Under Section 160 
Aitchison Professional Corporation v. The Queen, 2018 DTC 1101 (Tax Court of Canada)

This decision of the Tax Court of Canada considered whether performing legal services on behalf of a related
professional corporation, for the purpose of generating income for that corporation, amounts to a transfer of “property”
for the purposes of section 160 of the Income Tax Act (the “Act”). The Court concluded that it does not, rejecting the
Minister’s argument that the arrangement in question involved a form of “property” characterized as the “right to
invoice for legal services”.

The tax debtor in this case was a lawyer. The tax debtor owed about $850,000 in unpaid taxes for his 1992 to 2003
tax years and, by January 2012, owed a total tax debt — including interest and penalties — of approximately $2.1
million. In 2003, the tax debtor and his two daughters (who were also lawyers) incorporated Aitchison Professional
Corporation (“APC”). The tax debtor performed legal services for APC’s clients on behalf of APC and for which APC
earned legal fees. None of APC or its clients paid the tax debtor for the tax debtor’s legal services even though more
than $1.4 million of APC’s profits from 2007 to 2010 were attributable to files for which the tax debtor was
responsible. The tax debtor also did not appear to have received dividends on his APC shares even though his daughters
received over $1 million in APC dividends in addition to their market rate salaries.

Perhaps understandably, the Minister took issue with the arrangement described above as it effectively had the tax
debtor earning income for his daughters’ benefit without providing the Minister with any opportunity to collect on the
tax debtor’s long-outstanding tax debt. Had the tax debtor earned the income directly, for example, then gifted funds
to his daughters, there is little question that the gifts would have been subject to section 160 of the Act. By providing
his services to APC for free, such that APC and his daughters could benefit from his work directly without any income
flowing through the tax debtor’s hands, the tax debtor appeared to avoid section 160. To overcome this apparent
roadblock to collection, the Minister alleged that the tax debtor transferred “property” worth over $3 million to APC
for little or no consideration and assessed APC under section 160 of the Act. The alleged property consisted of the tax
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debtor’s “right to invoice for legal services”.

The Minister relied on the definition of “property” set out in section 248 of the Act, which provides that property

includes “a right of any kind whatever”. But, as the Court noted, the concept of “property” as used in the Act, as

broadly as it may appear to be defined, is nonetheless limited to situations in which a person has some exclusive right

to make a claim against someone. A general right to do something that anyone can do, or a right that belongs to

everyone, is not the “property” of anyone. The Court found that the tax debtor must have had some kind of

employment or similar legal relationship with APC under which he provided his services to APC. Even though he did
not receive consideration for those services, and was arguably a volunteer for APC, he was providing services, not
property. A person’s right to provide services in exchange for money is not “property” under the Act.

The Court rejected the Minister’s argument that an ability to earn money from a licence, such as a licence to practice
law, is property. This argument was based on the Supreme Court of Canada decision in Saulnier v. Royal Bank of
Canada ([2008] 3 SCR 166). The Court reasoned that the Saulnier decision was made in the context of the Bankruptcy
and Insolvency Act (“BIA”) and was not persuasive in determining the meaning of “property” under the Act. It is
submitted that, while it may be appropriate to define “property” differently under the BIA and the Act, and the Court
correctly concluded that Saulnier did not support an argument that the tax debtor transferred “property”, there was
no need for the Court to hold that Saulnier was unpersuasive. Saulnier could have been simply distinguished on the
basis that Saulnier involved a transfer of fishing licences, whereas in this case, the tax debtor of course could not and
did not purport to transfer his licence to practice law. He simply used his licence to practice law for APC’s benefit.

The Court referred to an alternative characterization that might have applied in respect of the arrangement between
the tax debtor, APC, and APC’s clients. In this regard, it could have been argued that the tax debtor was in fact
practicing law as a sole practitioner, providing services directly to the clients, then transferring his right to be paid by
those clients (either as work-in-progress or accounts receivable) to APC. On this characterization, it seems likely that
the Court would have found that the tax debtor transferred “property” to APC. But this was not an issue pled by the
Minister and was not dealt with in detail by the Court as APC was not on notice of the issue and therefore could not
have been expected to lead evidence in that regard. The Court left open the possibility that had this issue been pled,
and evidence adduced that the tax debtor’s arrangement with APC was a sham, the evidence may have led to a
different result.

Ultimately, then, the Court found that the tax debtor did not transfer property to APC, and allowed APC’s appeal. The
Court observed that the outcome of the appeal was “distasteful” given that the tax debtor had not paid any income
tax since 1992 and was now avoiding his obligation to pay his tax debt by providing services to APC for free, for his
daughters’ benefit. The Court urged Parliament to exercise caution if it decides to amend the Act given that any
attempt to expand the scope of section 160 to cover the provision of services to non-arm’s length parties may have
undesired consequences.

On this point, the Court is surely correct, and it is questionable whether any amendment is needed. The outcome in
this case seems “distasteful” only because the tax debtor was able to provide services for his daughters’ benefit that
had a relatively large monetary value. That said, it is generally accepted that one can provide “free” services to oneself,
or to one’s relatives, without attracting tax consequences. It is submitted that the outcome in this case would not have
appeared nearly as distasteful if the tax debtor was, for example, spending his time building a house for his daughters
to live in, or taking care of their children, while leaving a tax debt unpaid. A tax debtor is not obligated to spend his
time earning income for himself rather than helping relatives just because it would make it easier for the Minister to
collect a tax debt. In any event, in this case, the tax debtor’s labour did result in more taxable income for APC and his
daughters, and therefore, more tax revenue for the Minister. Finally, an amendment may not be needed because
arrangements of the sort made by the tax debtor in this case will be quite rare. The tax debtor will not be able to earn
income or own property in his own name for the foreseeable future, and if he is relying on his daughters for support,
he is leaving himself financially vulnerable in the event that he has a falling out with either or both of them. There are
likely few tax debtors who would be willing to place themselves in a similar position. As such, a legislative amendment,
which could have broad and harmful unintended consequences, is arguably not a justified response to this decision.
Only time will tell, however, whether or how Parliament will in fact choose to respond.

— Theodore Stathakos
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What To Expect When You Recognize That Your Interpretation Produces
an Absurd Result . . . 
Iberville Developments Limited v. The Queen, 2018 DTC 1078 (Tax Court of Canada)

This case was about the proper interpretation of certain rules in the Income Tax Act (the “Act”) that apply on a
taxpayer’s transfer of property to a partnership and, in particular, the provisions that determine the taxpayer’s cost of
the interest in the transferee partnership when the property is transferred pursuant to the rollover in subsection 97(2)
of the Act. The taxpayer’s position — which was ultimately rejected by the Tax Court — was that, despite the obvious
absurdity, the strict wording of the relevant provisions caused the cost of the taxpayer’s partnership interest following
the transfer to be the aggregate of (i) the fair market value of the transferred property, and (ii) the amount at which
the taxpayer and partnership have elected as the proceeds of disposition for the transferred property less the value of
any non-partnership-interest consideration received on the transfer (i.e., boot).

The taxpayer corporation is part of a group of companies that developed, owned, and managed real estate. In
December 2003, the taxpayer formed a limited partnership and transferred a shopping centre having a value of
approximately $8 million into the partnership on a rollover basis on the same day. Later that month, the partnership
sold the shopping centre to an arm’s length purchaser. The taxpayer transferred additional shopping centres having an
aggregate value of approximately $122 million to the partnership on a rollover basis in February and May 2004 and,
again, the partnership sold the properties to arm’s length purchasers in the same month that they were acquired from
the taxpayer. The aggregate subsection 97(2) elected amounts for the transfers was approximately $14 million and the
aggregate consideration that the taxpayer received from the partnership for the $130 million worth of shopping centres
was an $8.5 million promissory note and increases to the taxpayer’s interest in the partnership, expressed as units of
the partnership. The partnership realized capital gains of approximately $101 million on the sales for its fiscal year
ending May 31, 2004 (which ended in the taxpayer’s taxation year that ended on March 31, 2005), and the
partnership allocated the gain to the taxpayer, which the taxpayer included in computing its income for its 2005
taxation year.

When a taxpayer transfers a property to a partnership pursuant to a rollover, one would expect that the provisions of
the Act would apply in a way that would cause the taxpayer’s tax cost for the property before the transfer to be
reflected in the taxpayer’s cost of the interest in the partnership that was received or enhanced as consideration for
the property transfers. And this is what subparagraph  97(2)(b)(i) of the Act seeks to do by increasing the taxpayer’s
cost for the partnership interest by the amount by which the elected amount exceeds any boot received on the
transfer, which in the context of this case was an aggregate amount of approximately $5.5 million (i.e., an elected
amount of $14 million less $8.5 million in boot). However, the taxpayer in this case took the position that, as a
consequence of the property transfers, the cost of the taxpayer’s interest would also have to include the fair market
value of the transferred properties, an additional amount of approximately $130 million.

It is unclear whether the arm’s length sales of the shopping centres were structured to be sales through a partnership
to allow the taxpayer to take advantage of its novel interpretation of the cost rules as they apply to partnership
interests but, in any event, the taxpayer took steps starting in 2005 to convert the inflated cost of its partnership
interest into a capital loss that it could use to offset the $101 million of capital gains that the taxpayer reported from
the partnership in the 2005 taxation year. The taxpayer did this by transferring its interests in the partnership to an
affiliated corporation, which triggered capital losses that were temporarily suspended by operation of the stop-loss rule
in subsection 40(3.4). The suspended capital losses became available for the taxpayer to use starting in its 2008
taxation year, after the partnership was dissolved on November 30, 2007.

The taxpayer reported the capital loss for the 2008 taxation year and requested that the Minister carry the loss back
to the 2005 taxation year. However, the Minister denied the loss and issued a loss determination which determined a
nil capital loss for the 2008 taxation year. It was the correctness of the Minister’s loss determination for the 2008
taxation year that was at issue in the appeal before the Tax Court of Canada.

The central question in the appeal was whether there was a legal basis for the taxpayer’s view that the cost of the
partnership interest following the transfer of property would include the fair market value of the transferred property.
The taxpayer’s position was rooted in the definition of “adjusted cost base . . . for any property” in section 54 of the
Act, which provides that it is the taxpayer’s cost of the property, with any adjustments required by section 53 of the
Act. Here, according to the taxpayer, the cost for the acquisition or enhancement of the partnership interest was the
shopping centres that the taxpayer transferred to the partnership, which had a total fair market value of approximately
$130 million. It is worth noting that, unlike the rules in paragraphs 85(g) and (h) that apply to deem the cost of the
issued shares in the case of a section 85 rollover, there is no deeming rule in subsection 97(2) that covers the
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taxpayer’s cost of the associated partnership interest on a subsection 97(2) transfer. While subsection 97(2) clearly
contains adjustments to the taxpayer’s cost of the partnership interest in respect of the transfer, the adjustments in
subsection 97(2) are among the adjustments that appear in section 53 of the Act and, according to the taxpayer, do
not change the conclusion that the taxpayer’s cost for the acquisition or enhancement of the partnership interest in
connection with the property transfers was the fair market value of the properties transferred into the partnership.

As noted earlier, the Tax Court (per Boyle J) rejected the taxpayer’s position. The Tax Court considered the taxpayer to
have misapprehended the nature of a partnership interest contemplated by the Act. The taxpayer’s position appears to
have been based on the notion that the “units” of the partnership that were issued on the transfers were distinct
properties, like shares of a corporation. However, the Court noted that the Act generally only tracks a partner’s interest
in a partnership as if it was a single property. Thus, paragraph 97(2)(b) should apply in this case in the same way
regardless of whether or not the ownership interests in the partnership were represented by units under the partnership
agreement. In any event, the Court concluded that, despite the fact that the transfers were described in the relevant
transfer agreements as having been made in consideration for the issuance of units in the partnership, there was
nothing in the partnership’s financial statements, or any other evidence before the Court, to support the conclusion
that units were issued or that a register of units was maintained.

The Court’s view on this point is consistent with the Canada Revenue Agency’s view that different classes of units
(even tracking units) are all considered one property for adjusted cost base purposes (Technical Interpretation
2014-0538161C6). The CRA confirmed at the 2014 APFF conference that different classes of units in a partnership do
not constitute different properties and, if held by the same partner, cannot have different adjusted cost bases.

Looked at in this way, the Court concluded that the taxpayer’s cost of the partnership interest for purposes of the
definition of “adjusted cost base” is the taxpayer’s cost (if any) for bringing the partnership interest into existence.
Based on the evidence, the Tax Court found that the taxpayer’s partnership interest was acquired when the taxpayer
became a partner pursuant to the limited partnership agreement, which would give the taxpayer a nil cost for the
interest at the outset. The taxpayer’s transfers of property to the partnership occurred after the taxpayer was already a
partner of the partnership and, therefore, the corresponding impact to the taxpayer’s cost of that same partnership
interest (which has been enhanced in value by virtue of the property transfer(s)) is picked up by subparagraph
97(2)(b)(i) and reflected as adjustments to the original acquisition cost under section 53.

While the foregoing approach allowed the Tax Court to dispose of the taxpayer’s appeal, the Tax Court nonetheless
considered the matter in the event it was wrong about the partnership agreement creating the partnership interest.

At the outset of this part of the Tax Court’s analysis, the Court observed that the taxpayer’s interpretation would mean
that, in a simple case, the taxpayer could never have a capital gain if the partnership interest was transferred to a third
party shortly after the property was transferred into the partnership because the taxpayer’s cost for the partnership
interest would always exceed the fair market value of the transferred properties, which was clearly an inappropriate
outcome. If subsection  97(2) is intended to serve as the partnership equivalent of the section 85 rollover rules, it is
only logical to expect to find the unrealized gain embedded in the transferor’s partnership interest.

The Tax Court observed that the taxpayer’s interpretation should be rejected for the following reasons:

(1) the taxpayer’s counsel acknowledged the results were absurd,

(2) the specific language of section 97 (partnerships) overrides the general language of section 54 (adjusted cost base
definition), and

(3) the Tax Court’s interpretation was more consistent with the purposes of the relevant provisions.

Finally, the Tax Court noted that, to avoid the absurd result produced by the taxpayer’s interpretation, it may be
appropriate to rely on the Supreme Court’s decisions in Placer Dome (2006 DTC 6532) and Canada Trustco (2005 DTC
5523), which recognized the possibility that the text of a provision (which has no patent ambiguity) can have a latent
ambiguity revealed or resolved by statutory context or purpose. The Tax Court of Canada indicated that this case is
perhaps an example of such a latent ambiguity and, therefore, a court could have again arrived at the same result, for
the same reasons, in arriving at the proper interpretation and meaning of the provisions.

— Chris Scotland, Articling Student
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A Prescribed Zone Sojourn and the Northern Residents Deduction 
Talbot v. The Queen, 2018 DTC 1079 (Tax Court of Canada — Informal Procedure)

This informal procedure decision considered the northern residents deduction and specifically whether the individual
taxpayer had “resided” in the prescribed zone throughout the qualifying period of six consecutive months, as required
by section 110.7 of the Income Tax Act (Canada) (the “Act”).

In this case, the individual taxpayer held a job that required him to stay and work at a mining site that was in a
prescribed northern zone. Although the taxpayer travelled back and forth to the mine site from his primary residence in
Quebec City, the question of whether the taxpayer met the six-month threshold of the qualifying period was not at
issue. Rather, the determinative finding was that the taxpayer had “sojourned” (as opposed to “resided”) in the
prescribed area during the qualifying period. While this case serves as a reminder that both the Minister and courts will
look to whether a taxpayer has demonstrated an element of day-to-day permanence to establish that the taxpayer has
resided in a prescribed zone, it is also worth reflecting on whether this is an appropriate outcome from a policy
perspective, having regard to the nature and purpose of the particular deduction.

Generally speaking, the northern residents deduction consists of a deduction for travel benefits (paragraph 110.7(1)(a))
and a deduction for living costs (paragraph 110.7(1)(b)). Each deduction is calculated separately and they do not need
to be claimed in conjunction. However, in both instances, the taxpayer must have resided in a prescribed zone for a
period of time that was continuous and lasted at least six consecutive months.

The deduction for travel benefits allows a taxpayer to claim a deduction for expenses incurred for personal travel from
a prescribed zone if the taxpayer is otherwise in receipt of a taxable travel benefit, such as travel assistance, a travel
allowance, or a lump-sum payment from an employer.

The deduction for living costs allows a taxpayer residing in a northern zone to claim a basic residency amount of $11
for each day that the taxpayer lived in the prescribed zone, as prescribed by clause 110.7(1)(b)(ii)(A). The taxpayer can
claim an additional residency amount of $11 each day if the taxpayer maintained and resided in a self-contained
domestic establishment in the northern zone at the relevant time, as prescribed by clause 110.7(1)(b)(ii)(B). In this
sense, section 110.7 distinguishes between those who simply reside in a prescribed zone and those who reside in a
self-contained domestic establishment in a prescribed zone, providing an additional deduction to those in the latter
class. However, the provision also clearly contemplates a deduction for individual taxpayers who do not maintain and
reside in a self-contained domestic establishment. The term “self-contained domestic establishment” is defined in
subsection 248(1) of the Act as “a dwelling-house, apartment or other similar place of residence where a person as a
general rule sleeps and eats”.

The individual taxpayer in this case was employed to work at a mine site that was in a prescribed northern zone in the
province of Quebec. The pattern of his work assignments saw him work for 22 consecutive days at the mine followed
by 20 consecutive days off. During his days at the mine, his employer provided him with meals and made a room
available to him in a building at or near the work site. During his days off, he was required to vacate his room and
remove his belongings to allow the room to be used by a replacement worker. The taxpayer would then travel to, and
stay at, his primary residence in Quebec City until he had to return to the work site and the employer-provided
accommodations. In light of this arrangement, the taxpayer claimed the northern residents deduction under section
110.7 of the Act, the effect of which likely would have provided some relief in respect of the taxable employment
benefit that the taxpayer would have had to report in connection with the employer-provided accommodations. (The
Tax Court’s reasons for decision do not mention whether the taxpayer claimed a deduction for living costs, a deduction
for travel costs, or both.)

The taxpayer principally sought to support his claim for the deduction simply based on a comparison of the percentage
of time he spent at his employer’s work site versus his primary residence in Quebec City during the six-month
qualifying period. While not disputing that the taxpayer lived and worked in a prescribed northern zone during the
particular six-month period, the Minister questioned whether the nature of the taxpayer’s presence at the work site
during the qualifying period satisfied the requirement that he “reside” in the prescribed zone for purposes of the Act.

The Tax Court acknowledged that the taxpayer’s return back to his primary residence in Quebec City, and consequent
absences from the northern zone, during the qualifying period did not necessarily disqualify him from claiming the
northern residents deduction, citing Morecroft (91 DTC 937 (TCC)), but noted that it was not the taxpayer’s absences
that influenced a determination as to whether or not he resided in the northern zone during the qualifying period.
Rather, the determinative factor for the Tax Court was its conclusion that the taxpayer had not established a
“residence” in the prescribed northern zone.
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Focusing on the nature and circumstances of the taxpayer’s accommodations in the prescribed northern zone, the Tax
Court (per Fournier DJ) distinguished the facts in this case from those underlying the decision in Morecroft. In
Morecroft, the appeal was allowed after it was determined that the taxpayer had resided in the prescribed zone
throughout the qualifying period, per the requirements of section  110.7. Unlike the taxpayer in Morecroft, the Tax
Court found the taxpayer in this case did not have a self-contained domestic establishment, instead receiving
employer-provided meals and staying in temporary accommodations that he needed to vacate when he left the work
site during his time off.

Referencing Dixon ([2001] FCA 216) and Thomson ([1946] 2 DTC 812), the Court found that the circumstances of the
present case were indicative of the fact that the taxpayer, while intermittently staying in employer accommodation at
the work site, sojourned in the prescribed northern zone. Given that he had no choice but to leave his accommodations
with his personal belongings and return to Quebec City on his days off, it was determined that he did not have the
means of establishing residence within the meaning of section 110.7 of the Act.

While it was noted in Morecroft that section  110.7 does not require that a taxpayer reside permanently in a
prescribed zone and that a person may have more than one residence at a time, the decision in this case would appear
to stand for the proposition that a taxpayer must nonetheless demonstrate an element of permanence in establishing
residence. As the question of whether the taxpayer met the six-month threshold of the qualifying period was not at
issue, the fact that the individual taxpayer in this case did not have a self-contained domestic establishment in the
prescribed northern zone appears to have been of probative value. This is despite the fact that it is only the additional
residency deduction, pursuant to clause 110.7(1)(b)(ii)(B), that requires a taxpayer to maintain and reside in a
self-contained domestic establishment.

Having regard to the nature and purpose of the 110.7(1) deduction, it is worth considering whether this is an
appropriate outcome from a policy perspective. The northern residents deduction is aimed at providing tax relief to
taxpayers living in a prescribed zone in recognition of the fact that these individuals are often faced with a higher cost
of living, as well as adverse environmental conditions and limited services. As noted by Rip J in Morecroft, “[t]here is a
reason a taxpayer is permitted the deduction provided for in section 110.7 and that is the area where he resides and
works is isolated”. It would be harsh and seemingly contrary to the Act to only allow basic residency deductions, as
provided for by clause 110.7(1)(b)(ii)(A), to those individuals who reside in self-contained domestic establishments.
Given that this was an informal procedure decision and the individual taxpayer was a self-represented litigant, there are
a number of questions which remain in respect of the Tax Court’s reasons and it follows that any attempt by the
Minister to rely on the decision for reasons other than excluding a deduction claimed pursuant to clause
110.7(1)(b)(ii)(B) should be closely scrutinized.

— Kelleher Lynch

Tax Court Does Not Have Authority To Direct the Minister To Consider
Providing Administrative Relief to the Taxpayer 
Almadhoun v. The Queen, 2018 DTC 5066 (Federal Court of Appeal)

This case is an appeal from a decision of the Tax Court of Canada concerning the taxpayer’s entitlement to the Canada
Child Tax Benefit (“CCTB”). The Tax Court dismissed the taxpayer’s appeal with respect to her entitlement to the CCTB.
However, due to the fact that the Canada Revenue Agency (“CRA”) contributed to the taxpayer’s misapprehension of
her entitlement to the credit, the Court directed the Minister to seriously consider providing relief from arrears interest
and penalties and/or support an application by the taxpayer for remission of the amount owed pursuant to the
Financial Adminstration Act. The taxpayer appealed the Tax Court’s conclusion regarding her entitlement to the CCTB
while the Crown cross-appealed the Tax Court decision on the basis that the judge should have simply dismissed the
appeal and did not have the jurisdiction to issue directions to the Minister. The Federal Court of Appeal agreed with
the Crown by dismissing the taxpayer’s appeal and allowing the cross-appeal.

The taxpayer was a Jordanian citizen who came to Canada after learning that her former husband was seeking to
deprive her of custody and access to her Canadian citizen son. She arrived in Canada on June 27, 2011, and shortly
thereafter filed a claim for refugee protection. Her refugee claim was ultimately denied but, on September 16, 2015,
she was granted permanent residency on humanitarian and compassionate grounds.

Before she obtained permanent resident status, the taxpayer applied for the CCTB on the advice and assistance of the
employees of the Catholic Centre for Immigrants. She claimed those benefits as a refugee protection claimant, as
evidenced by the refugee protection claimant document that was issued to her when she filed her refugee claim. The
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refugee protection claim document was provided to the CRA along with other documents in the course of applying for
the CCTB. The CRA accepted her application for benefits and she collected the CCTB for 2010 to 2013.

In April 2014, the CRA advised that it would be retroactively rescinding her CCTB entitlement on the basis that she
was not eligible for the CCTB when she applied. As she was neither a temporary resident nor a protected person within
the meaning of the Immigration and Refugee Protection Act during the relevant time, she did not qualify as an “eligible
individual” as defined in the Income Tax Act (the “Act”) for purposes of the CCTB. The Minister eventually issued a
redetermination of CCTB to recover the previously paid benefits and the dispute eventually made its way to the Tax
Court.

The Tax Court agreed with the Minister’s conclusion that the taxpayer did not meet the statutory requirements for the
CCTB as an “eligible individual” during the relevant period. However, the Tax Court judge also found that the CRA had
made a “serious” mistake in originally granting the taxpayer CCTB which would have the “serious impact” of causing
her to repay the amounts. In dismissing the appeal from the bench, the Tax Court judge referred the matter back to
the Minister so that “taxpayer relief in the form of a waiver of any applicable interest and penalties under the Act and
also a remission of taxes pursuant to the Financial Administration Act” may be “seriously consider[ed].”

The taxpayer appealed the Tax Court decision on the grounds that the Tax Court was incorrect to conclude that she
was not an “eligible individual” as defined in the Act. She also raised for the first time a section 15 Canadian Charter of
Rights and Freedoms (“Charter”) argument. The Minister cross-appealed on the issue of whether the Tax Court judge
exceeded his jurisdiction in referring the matter back to the Minister so that the taxpayer relief, waiver, or repayment
of taxes may be reconsidered.

The Federal Court of Appeal (per De Montigny JA) dismissed the taxpayer’s appeal on the merits and refused to
entertain her Charter argument because it had not been raised in the Tax Court.

The Federal Court of Appeal then went on to allow the Minister’s cross-appeal. The Court examined paragraph
171(1)(a) of the Act, which gives the Tax Court jurisdiction to dismiss an appeal. The Court found that, unlike
paragraph 171(1)(b), which empowers the Tax Court judge to refer an assessment back to the Minister for
reconsideration and reassessment where an appeal is allowed, paragraph 171(1)(a) grants no equivalent jurisdiction. The
Court found that once the correctness of the tax assessment under appeal is confirmed and the appeal is dismissed,
there is nothing more for the Tax Court to adjudicate.

The Federal Court of Appeal went on to note that, while it is entirely appropriate for Tax Court judges to express their
views and opinions in their reasons — an exercise which the Appellate Court considers to be an important one for
encouraging legislative reform and facilitating the evolution of the common law — such remarks should remain
confined to the judge’s reasons and not form part of the judgment in the context of a dismissal. In the present
context, having chosen not to issue any written reasons, the judge should have simply issued a judgment that
dismissed the appeal.

It is worth noting that this problem of CRA personnel erroneously approving applications for CCTB in comparable
situations has come before the Tax Court on several prior occasions. For example, Bituala-Mayala (2008 TCC 125) and
Samayoa (2006 DTC 3495) are both cases where the Tax Court acknowledged that it lacked the jurisdiction to do
anything other than dismiss the appeal on the merits and suggested in the reasons for decision that the Minister
consider providing administrative relief in light of the CRA’s original error in approving the benefits.

— Peter Leigh

The Federal Court of Appeal Finds That Transactions Combining
Subsections 75(2) and 112(1) To Avoid Tax Are Abusive and Caught by
the GAAR 
Fiducie Financiere Satoma v. The Queen, 2018 DTC 5052 (Federal Court of Appeal)

Mr. Louis Pilon was a shareholder in Gennium Inc., a company involved in the distribution of generic pharmaceuticals.
The taxpayer, the Satoma Trust, was settled by Mr. Pilon in order to direct surplus funds received from Gennium Inc. in
furtherance of another of his business endeavours, the manufacture of generic pharmaceuticals. To give effect to this
latter venture, Mr. Pilon established the corporate structure described below in order to mitigate the litigation risk
inherent within the pharmaceutical industry. The Minister, and ultimately the Tax Court of Canada and the Federal
Court of Appeal, found that the structure simultaneously gave rise to a tax plan that resulted in an abusive tax benefit
accruing in favour of the taxpayer.



TAX NOTES 14

Mr. Pilon incorporated two numbered shell companies, 9134 and its subsidiary 9163, that were used to shuffle
dividends from Gennium Inc. to the Satoma Trust. 9134 was a beneficiary of the Satoma Trust and the Louis Pilon
Family Trust, with the latter also holding shares in Gennium Inc.

At the outset, 9134 made a $100 gift to the Satoma Trust with a right of reversion. The Satoma Trust used the gift to
purchase shares in 9163. The shares became “substituted property” in place of the gifted amount pursuant to
subsection  75(2) of the Income Tax Act (the “Act”), with the result that any future income derived by the Satoma
Trust from the dividends on the 9163 shares necessarily attributed for purposes of the Act to 9134, whether or not
9134 ever received that income.

Gennium Inc. would go on to declare a total of $6,250,100 in dividends to the Louis Pilon Family Trust which in turn
distributed the funds to its beneficiary, 9134. The Louis Pilon Family Trust made corresponding deductions pursuant to
paragraph  104(6)(b) of the Act while 9134 deducted the flowed-through amounts as intercorporate dividends pursuant
to subsection 112(1).

9134 then transferred the funds to its subsidiary, 9163, by adding to its paid up capital in the corporation by way of a
surplus contribution. 9163 in turn paid dividends on the shares held by the Satoma Trust, with the result that, pursuant
to subsection 75(2), the funds were deemed to be received by 9134, which could claim an intercorporate dividend in
respect of them. In fact, the funds remained in the Satoma Trust to be expended at the direction of Mr. Pilon in
furtherance of his business endeavours. The Satoma Trust could ultimately distribute trust capital to its individual or
corporate beneficiaries on a tax-free basis.

The net result was that no tax was remitted on any of the funds originating from the surpluses generated by Gennium
Inc. because the dividends from 9163 flowed through the Satoma Trust and were attributed to 9134 by way of a legal
fiction created by subsection 75(2), notwithstanding that the dividends never in fact reached 9134 or its shareholders.

The Minister invoked the GAAR under section 245 of the Act and reassessed the taxpayer on the basis that the above
transactions were abusive. The taxpayer appealed to the Tax Court of Canada which, per Lamarre J, upheld the
reassessment. The taxpayer then appealed to the Federal Court of Appeal.

The Court, per Noel CJ, with Pelletier and De Montigny JJA concurring, addressed the three questions germane to the
GAAR analysis:

(1) Was there a tax benefit?

(2) If so, was the transaction giving rise to the benefit an avoidance transaction?

(3) If so, was the transaction giving rise to the tax benefit abusive?

The taxpayer argued that the Tax Court was premature in its finding that a tax benefit arose in the circumstances
because it remained open to the Satoma Trust to distribute the funds to its corporate beneficiaries at a later date, with
the result that tax ultimately would be paid once amounts were paid out to individuals. As a result, it argued that the
Tax Court erred in law by finding that a tax benefit had already been realized when, in fact, the benefit remained a
mere possibility. For the same reasons, the taxpayer argued that no abusive transaction had yet occurred.

The Minister argued that both subsections 75(2) and 112(1) were frustrated by the taxpayer’s transactions. The
combined operation of subsections 75(2) and 112(1) allowed the taxpayer to exploit the attribution rule under
subsection  75(2) while obtaining a perpetual exemption from taxable dividend income under subsection  112(1). The
Minister argued that such transactions could be nothing but contrary to the object, spirit, and purpose of both
provisions.

The Court began by noting the two main tax consequences applicable to a trust: it either (1) retains income and pays
tax as an individual; or (2) distributes income to its beneficiaries who pay tax while the trust deducts a corresponding
amount from its income. Importantly, in both scenarios, tax is ultimately remitted to the Minister.

Turning to the case at bar, the Court identified that the taxpayer experienced a tax benefit when it avoided a tax
liability by operation of subsection  75(2), which attributed the income to 9134 resulting in a corresponding deduction
to the taxpayer. The Court rejected the taxpayer’s argument that the benefit had not yet been realized because, while
such an argument may have been viable vis-à-vis the beneficiaries, subsection 75(2) had already operated in favour of
the taxpayer at the time of the reassessment.

The taxpayer conceded that if the Court found a tax benefit existed, the transaction would necessarily give rise to an
avoidance transaction. As a result, the Court did not address this step of the GAAR analysis.
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Turning to whether the transaction was abusive, the Court noted that the transaction, through the combined operation
of subsections 75(2) and 112(1), allowed the taxpayer to operate as a flow-through mechanism to distribute dividends
to its beneficiary while at the same time effectively retaining the income for its own use. The intercorporate dividends
were deemed to pass through the Satoma Trust but never actually reached 9134’s shareholders, with the result that
no tax was ever paid. The Court found that this result was abusive as it frustrated the object, spirit, and purpose of
subsection 112(1), which intends for individual shareholders to ultimately remit tax on the flowed-through income. In
so finding, it upheld the decision of the Tax Court and dismissed the appeal.

The takeaway from Satoma is clear: the Minister will reassess and reject tax plans that exploit the combined operation
of subsections 75(2) and 112(1) and allow trusts to utilize funds that are attributed to a corporate beneficiary by
operation of the legal fiction created by subsection 75(2). While such avoidance transactions achieve their purpose
under the specific provisions pursuant to which they are created, the GAAR will operate to fill the legislative gap and
nullify them.

The taxpayer has sought leave to appeal the case to the Supreme Court of Canada, which has not yet considered the
leave application.

— Peter Leigh

High Hurdle To Avoid Request To Disclose Documents Based Upon
Charter Protection 
MNR v. Stankovic, 2018 DTC 5056 (Federal Court)

In this case, the Minister of National Revenue sought an order of the Federal Court requiring the taxpayer to comply
with a request issued pursuant to subsection 231.1(1) of the Income Tax Act (the “Act”) to disclose records and
information regarding a Swiss bank account.

The taxpayer argued that given the unique circumstances surrounding the audit and the allegations implicit in the
disclosure requests, the purpose of the request was to investigate criminal liability. Therefore, the taxpayer maintained
that the request violated her rights against self-incrimination contained in the Charter of Rights and Freedoms (the
“Charter”), as explained by the Supreme Court of Canada in Jarvis (2002 DTC 7547).

In the end, the Federal Court rejected the taxpayer’s argument and ordered her to comply with the request.

This matter arose out of an interesting factual background. In 2009, French authorities had obtained a list of account
holders at HSBC Private Bank in Switzerland. This list became known as the “Falciani List”, named after the former
employee of the bank who is believed to have stolen the list. The Court indicated that it was not entirely clear how
French authorities obtained the list. However, in 2010, pursuant to Article 26 of the Canada-France tax treaty, the
French authorities provided the CRA with information as to Canadians named on the Falciani List. The list suggested
that the taxpayer was the holder of five accounts at the bank with combined funds in excess of $1,000,000.

In 2015, an auditor from the Offshore Compliance Audit Division of the CRA informed the taxpayer that she was being
audited. The auditor readily confirmed that this was due to the taxpayer being named on the Falciani List. On
commencement of the audit, the auditor had issued a request pursuant to subsection 231.1(1) of the Act directing the
taxpayer to divulge records and information regarding the accounts referenced on the list. The taxpayer refused to
comply with the request, following which the Minister brought an application for an order to compel compliance
pursuant to section  231.7 of the Act.

The Act, of course, provides the Minister with extremely broad inspection powers. Under section 231.1 the CRA has the
power to compel records, books, and any other documents that may bear on the tax payable by a taxpayer. In
essence, a taxpayer has no right to remain silent regarding his or her tax returns. These broad powers are constitutional
in the context of a civil assessment given that the Charter does not protect economic rights; however, in section 239,
the Act includes criminal provisions regarding tax evasion. Moreover, the CRA is charged with both auditing for the
purposes of civil assessment and investigating for the purpose of determining criminal liability for tax evasion under
section 239. Accordingly, during an inquiry, the line between these two functions can become blurred, which can give
rise to constitutional concerns.

In Jarvis, the Supreme Court of Canada decided that the CRA’s use of audit powers provided under sections 231.1 and
231.2 of the Act was unconstitutional in the context of a criminal investigation given the protections against self-
incrimination implicit in sections 7 and 8 of the Charter. Importantly, the Court went on to delineate between the
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CRA’s two functions. Typically, an audit precedes a criminal investigation, but mischief may occur if it becomes clear
during the course of an audit that a criminal investigation is warranted where the Audit Division continues to compel
evidence which it may later turn over to the Investigations Division of the CRA, which deals with tax evasion matters.
In respect of this concern, the Supreme Court of Canada determined that an audit becomes a criminal investigation
when the “predominant purpose” of the inquiry is to determine criminal liability. At this point the “adversarial
relationship” between the state and the accused “crystallizes” and the Charter protections against self-incrimination are
engaged. Thereafter the CRA is required to obtain search warrants. The Supreme Court of Canada laid out several
factors to be considered when determining the “predominant purpose” of an investigation:

(a) Did the authorities have reasonable grounds to lay charges? Does it appear from the record that a
decision to proceed with a criminal investigation could have been made?

(b) Was the general conduct of the authorities such that it was consistent with the pursuit of a criminal
investigation?

(c) Had the auditor transferred his or her files and materials to the investigators?

(d) Was the conduct of the auditor such that he or she was effectively acting as an agent for the
investigators?

(e) Does it appear that the investigators intended to use the auditor as their agent in the collection of
evidence?

(f) Is the evidence sought relevant to taxpayer liability generally? Or, as is the case with evidence as to the
taxpayer’s mens rea, is the evidence relevant only to the taxpayer’s penal liability?

(g) Are there any other circumstances or factors that can lead the trial judge to the conclusion that the
compliance audit had in reality become a criminal investigation? [Emphasis in original.]

Arguably, each factor except for the first (which is discussed below) attempts to discern the state of mind of the CRA.
These factors seek to determine whether the CRA believed there was criminal activity by assessing whether this belief
was manifested in its behaviour; in much the same way that a criminal court uses certain factors in an attempt to
determine whether the accused had the requisite mens rea (guilty mind).

The taxpayer in this case made several arguments regarding these various factors relating to the state of mind of the
CRA. For example, regarding the second factor, the taxpayer suggested that if the predominant purpose of the audit
was civil compliance, then the CRA would be limited to the three year assessment limitation period; however, the fact
that the CRA was auditing years further back than that suggested that the CRA considered that it would be able to
satisfy the burden imposed by subparagraph 152(4)(a)(i) which requires the CRA to show the taxpayer had made a
“misrepresentation that is attributable to neglect, carelessness or wilful default.” The case law suggests that a
misrepresentation alone does not meet this threshold; there must be something more.

Despite these arguments, the Federal Court found the testimony of the auditor, who addressed each of the points
raised, to be persuasive. Moreover, the taxpayer was not challenging the integrity of the auditor; rather, the taxpayer’s
theory was that unbeknownst to the auditor there was a criminal investigation going on in the background. The Court
stated: “The [taxpayer] has provided the Court with little more than her subjective fears and speculative theories to
offset clear evidence . . .” of the auditor.

The taxpayer’s strongest argument was that even if the CRA’s reasons for auditing the taxpayer were purely to assess
the taxpayer’s income, the decision to proceed with a criminal investigation could have been made. This corresponds to
the second question of the first element of the Jarvis test. Essentially, the Falciani List was the reason for the audit and,
if accurate, the list pointed to criminal evasion (given that no income on the accounts had been reported by the
taxpayer). Offshore bank accounts are not illegal per se, but intentionally failing to report income earned upon overseas
assets clearly is criminal. Section 239 of the Act states in part that any person who has “made, or participated in,
assented to or acquiesced in the making of false or deceptive statements in a return, certificate, statement or answer
filed or made as required under this Act or a regulation . . . is guilty of an offence.” Thus, the taxpayer was in the odd
position of arguing that the evidence was so strongly against her that the CRA should immediately have launched a
criminal investigation instead of commencing an audit.

The Court found that given the damning evidence that brought the taxpayer to the CRA’s attention, “it is certainly
possible that CRA could have begun an investigation to establish the elements of criminal tax evasion” (emphasis in
original). However, the Court noted that “the Supreme Court has made clear . . . that ‘[a]part from a clear decision to
pursue a criminal investigation, no one factor of Jarvis is necessarily determinative in and of itself.’” Therefore, despite
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this factor weighing in the taxpayer’s favour, the auditor’s testimony regarding the other factors overcame this lone
objective factor.

The Court issued the order requiring the taxpayer to comply with the requests.

Given the sheer number of factors in the Jarvis test that seek to discern the CRA’s intentions versus the lone factor
that focuses on the objective evidence of criminal behaviour, the decision in this case may suggest that even in the
most clear-cut cases of tax evasion, the CRA may be able to continue to audit and compel information even after it
has evidence that points to evasion, as long as it does not formally launch a criminal investigation.

The writer respectfully suggests that there may be a strong public policy argument to be made that the Supreme Court
of Canada should rethink the application of Jarvis. As it stands, Jarvis requires the taxpayer to essentially prove that the
CRA had the requisite intention to conduct a criminal investigation while it was purporting simply to be undertaking an
audit. With respect, this seems a lot to require of taxpayers in order to establish their Charter rights.

— Brendan Festeryga, Summer Student

Application of the Doctrine of Abuse of Process by Re-Litigation 
Stewart v. The Queen, 2018 DTC 1065 (Tax Court of Canada)

In the Stewart case, the Tax Court of Canada dismissed the taxpayers’ appeals based upon the doctrine of abuse of
process by re-litigation, notwithstanding that the prior appeal which gave rise to the issue of abuse of process had been
discontinued rather than heard on its merits. Accordingly, the Tax Court’s decision, which is under appeal, leaves the
taxpayers without the ability to dispute assessments that were issued against them.

The taxpayers were partners in a partnership which had claimed substantial losses. The Minister of National Revenue
had assessed both the partnership and the partners, denying the losses claimed. The assessments were objected to but
then confirmed by the Minister, following which both the partnership and the partners appealed to the Tax Court.

The Tax Court, as part of its case management function, directed that the appeal of the partnership should proceed
first, with the partners’ appeals held in abeyance pending the outcome of the partnership’s appeal. However, just prior
to the partnership’s trial date, the partnership discontinued its appeal for reasons that are not set out in the Tax Court’s
judgment in this matter. As a result of the partnership’s discontinuance, the appeal was deemed to be dismissed
pursuant to subsection 16.2(2) of the Tax Court of Canada Act.

The appeals by the taxpayers were generally based upon the taxpayers’ positions that the assessments by the Minister
were statute-barred and, in any case, were incorrect. However, in light of the discontinuance by the partnership of its
appeal, the Minister brought a motion to strike the taxpayers’ appeals based upon the doctrine of abuse of process by
re-litigation. The Minister’s position was that because the issues raised by the partners were raised or could have been
raised by the partnership in its appeal, the taxpayers were therefore precluded from appealing those issues.

In challenging the Minister’s position, the taxpayers argued that the appeal by the partnership had been a nullity. In
this regard, the taxpayers argued that, pursuant to the provisions of subsections 165(1.15) and 169(1) of the Income
Tax Act (the “Act”), given that the Minister had assessed the income of a partnership pursuant to subsection 152(1.4)
of the Act, the partnership’s appeal was required to be brought in the name of one of the partners, rather than the
partnership itself, and since this had not been done in respect of the partnership’s appeal, that appeal was a nullity. The
taxpayers argued, also, that even if the appeal by the partnership was not a nullity, such that it was deemed to have
been dismissed by reason of the discontinuance pursuant to the provisions of subsection 16.2(2) of the Tax Court of
Canada Act, the taxpayers were still free to appeal on the basis that the assessments against them were statute-barred.

In rejecting the taxpayers’ argument that the appeal by the partnership was a nullity on the basis that it was not
brought in the name of only one member of the partnership expressly authorized or designated to bring the
application, the Court determined that it should treat the appeal as having been filed on behalf of all of the partners of
the partnership and having been validly dismissed. In reaching this determination the Court noted that the parties had
treated the appeal as valid while it was ongoing, that an admission made by counsel for the taxpayers was inconsistent
with maintaining that the appeal was a nullity, and that the position that the partnership’s appeal was a nullity was
advanced by the taxpayer only after the Court had raised the question of why the appeal had been brought in the
name of the partnership rather than in the name of a partner.

In respect of the taxpayers’ argument that the assessments issued were statute-barred, the Court noted that where an
appeal has been discontinued and therefore dismissed, the discontinuance carries the same effect as a judgment of
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dismissal by the Court, pursuant to the provisions of subsection 16.2(2) of the Tax Court of Canada Act, absent some
vitiating circumstances such as fraud or some statutory authority. As no such circumstance was advanced by the
taxpayers, the Court determined that the issues that were raised or that could have been raised by the partnership
were therefore deemed to have been adjudicated and dismissed by the Court at the partnership level. Further, pursuant
to the provisions of subsection 152(1.7) of the Act, the determination of partnership income made pursuant to
subsection 152(1.4) of the Act was binding upon the partners. This had the effect, the taxpayers agreed, of preventing
them from arguing that the assessments were incorrect (so the taxpayers did not pursue that position in the appeal).
In respect of the statute-barred issue, the Court indicated that although this argument had not been advanced by the
partnership it could have been raised and argued, such that the taxpayers were prevented by the doctrine of abuse of
process by re-litigation from appealing on that basis.

Although the decision has been appealed to the Federal Court of Appeal, regardless of the outcome of that appeal, the
decision illustrates the importance of paying careful attention to procedural considerations in an appeal to the courts
of an income tax assessment.

— Jaspreet Kaur

RECENT CASES

Declaration issued that subsection 149.1(6.2) infringed applicant’s Charter
rights and was of no force and effect 

The applicant, a registered charity, brought an application challenging the interpretation given by the Canada Revenue
Agency to subsection 149.1(6.2) of the Income Tax Act (the “Act”), which requires that “substantially all” of a
registered charity’s resources be devoted to “charitable activities”. As a matter of interpretation and enforcement, the
CRA restricts the ancillary non-partisan political activities of a registered charity to 10% of the charity’s resources. The
applicant argued that public advocacy for policy change was fundamental to its charitable purpose of poverty relief and
that without that component it could not accomplish its charitable purpose. It argued as well that the CRA’s
interpretation and the statutory provision itself violated the guarantee of free expression under section 2(b) of the
Canadian Charter of Rights and Freedoms (the “Charter”) and that such infringement could not be justified under
section 1 of the Charter.

The application was allowed. The Court held that the applicant’s right to freedom of expression under section 2(b) of
the Charter was infringed by the subsection 149.1(6.2) restrictions and that such provision therefore violated section
2(b) of the Charter. The next step in the analysis required the Court to determine whether such infringement was,
under the section 1 test, one which was “reasonable and justified in a free and democratic society” and the Court held
that it was not. The Court concluded, overall, that a charitable organization such as the applicant could spend
“substantially all” of its resources on non-partisan public policy advocacy or communications with respect to issues
related to the causes of and remedies for poverty and still be spending “substantially all” of its time on charitable
activities as required by subsection 149.1(6.2) of the Act. A Declaration was therefore issued by the Court that the
CRA’s policy with respect to the interpretation and enforcement of the subsection  149.1(6.2) statutory requirement
violated section 2(b) of the Charter and was not saved by section 1, and an order was issued that the CRA cease
interpreting and enforcing subsection  149.1(6.2) in that way. A further order was issued providing that the phrase
“charitable activities” used in subsection 149.1(6.2) be read to include political activities, without quantum limitation,
in furtherance of the organization’s charitable purposes. Finally, a Declaration was issued providing that paragraphs
149.1(6.2)(a) and (b) were of no force and effect. However, the exclusion of partisan political activities from charitable
activities remained in force. All of the Declarations and Orders issued were to take effect immediately.

Canada Without Poverty v. Canada (AG)

2018 DTC 5088
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Assessment for section 116 tax upheld where taxpayer not making
necessary reasonable inquiries 

The taxpayer, who was a resident of Canada, purchased, from a non-resident vendor, a condominium unit located in
Toronto. The transaction was completed without the vendor having obtained a section 116 clearance certificate from
the Minister or having deducted and remitted to the Minister withholding tax equal to 25% of the purchase price. The
Minister issued an assessment under section 116, and the taxpayer appealed from that assessment.

The appeal was dismissed. The Tax Court of Canada held that the issue in the appeal was whether the purchaser, acting
through his lawyer, had fulfilled the requirements of paragraph 116(5)(a). That paragraph required a purchaser to
withhold and remit 25% of the purchase price unless, after reasonable inquiry, he had no reason to believe that the
vendor was not resident in Canada. The Minister’s assessment was based on an assumption of fact that the appellant,
in his role as purchaser, had, after making such reasonable enquiry, reason to believe that the vendor was not resident
in Canada. The Tax Court of Canada noted that the vendor did not occupy the Toronto condominium, which was
rented to a third party, that the vendor’s address for service was in California, and that communications to the
purchaser’s lawyer indicated that all documents would be signed by the vendor in California. As well, the vendor’s
assertion that he was not a non-resident was made, not in a sworn affidavit, but in an unsworn declaration. The Court
held that those facts constituted “red flags” which were suggestive of non-residency, notwithstanding the assertions of
the vendor to the contrary. In the Court’s view, it was obvious that “reasonable inquiry” entailed consideration of not
just what was asked, but also of the responses received. The Court held that the failure of the purchaser’s lawyer to
pursue the inquiry with follow-up questions led to the conclusion that the actions taken did not constitute “reasonable
inquiry”, as required by section 116. Finally, the Court held, in the alternative, that for similar reasons the purchaser
had “reason to believe that the [vendor] was not resident in Canada”. The purchaser was obligated to withhold and
remit 25% of the purchase price and had failed to do so. His appeal was therefore dismissed.

Kau v. The Queen

2018 DTC 1112

Deduction denied where motor vehicle allowance paid not calculated on
per kilometre basis 

The taxpayer and his siblings were employed by a family business that had a snow-clearing contract with a
municipality. As part of the contractual obligations, employees of the business would do a “snow run” several times a
day to assess the need for snow clearing in a particular area or areas. Each of the employees used his or her personal
vehicle for such “snow runs” and each was paid a fixed amount bi-weekly. The total allowance paid to each employee
was $9,100 per year. No records were kept of the number of snow runs done, or by whom, and the $9,100 figure was
arrived at by estimating, through averaging calculations, the likely number of snow runs driven in a given year by each
employee. The taxpayer did not report his $9,100 receipt in his return for the year, believing it to be deductible as a
“reasonable motor vehicle allowance”. The Minister reassessed on the basis that such amount was not a “reasonable
motor vehicle allowance” as it was based not on the number of kilometres driven, but on a flat rate. The taxpayer
appealed.

The appeal was dismissed. The Tax Court of Canada held that the relevant provisions of the Income Tax Act made clear
that vehicular allowances were not excludable from income unless the allowance amount was “based solely on the
number of kilometres for which the vehicle is used in connection with or in the course of the ... employment”. It held
that the manner in which the $9,100 amount was calculated meant that the actual number of kilometres specifically
driven by the appellant was not known, but only estimated. The Court concluded that the effect of both the legislation
and the related jurisprudence was clear: the basis for the calculation of the allowance did not qualify as being
reasonable, and consequently was not exempted from income inclusion. The Court had no alternative but to dismiss
the appeal, but such dismissal was done on a without costs basis.

Positano v. The Queen

2018 DTC 1114
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