KEEPING UP WITH THE PRIVATE CORPORATION
TAX PROPOSALS
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Number 658

— Cameron Mancell, CFPR, Analyst, Wolters Kluwer
The final two weeks of October were action-packed. Announcements relating to the
proposals on tax planning using private corporations were being made on an almost daily
basis. The following article is a day-by-day account of these developments and will get
you up-to-date on the current status of the proposals (which have changed a lot since
being released on July 18) and let you know what to expect next.
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On Monday October 16, 2017, Prime Minister Justin Trudeau and Minister of Finance Bill
Morneau made an announcement relating to the July 18 proposals, which was followed
by a series of tax backgrounders from the Department of Finance. It was revealed that
the federal small business tax rate will be reduced from 10.5% to 10% effective January
1, 2018, and then to 9% effective January 1, 2019. The gross-up and dividend tax credit
with respect to non-eligible dividends will be adjusted accordingly. The backgrounders
provide a preview of the changes coming with respect to the proposals on tax planning
using private corporations. As the Minister of Finance previously hinted, the government
intends to move forward with nearly all of the proposals and its expected new draft
legislative proposals, effective for 2018 and subsequent years, will be released later this
fall.
After considering public feedback, the government has decided not to move forward with
the proposed measures targeting the multiplication of the lifetime capital gains
exemption (“LCGE”). This measure originally proposed to deny the LCGE to individuals
who did not make a reasonable contribution to the business as well as to trusts.
The government will move forward with the measures targeting income sprinkling, surplus
stripping, and passive income. Although the details are still unknown, technical changes
to these measures are being made in response to concerns raised in the consultation
process. One of the backgrounders mentions that the following issues are expected to be
addressed in the revised draft legislation:
●

●

●

the complexity of the income sprinkling measures and need to simplify the legislation;
unintended consequences of surplus stripping measures which would affect estate
planning and intergenerational business transfers; and
the importance of holding passive investments in a small business corporation to
supplement volatile income, sick leave, or maternity/parental leave.

Regarding the income sprinkling measures, the government still intends to introduce a
reasonableness test. However, the government promises to simplify the proposed
legislation to address concerns regarding tax uncertainty and complexity the test creates.
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On Wednesday October 18, 2017, Minister of Finance Bill Morneau provided a preview of the government’s plans
regarding the proposed changes to passive income earned by a CCPC. Although few details were provided, the Minister
revealed that:
●

●

●

all past investments and the income earned from those investments will be grandfathered;
businesses can continue to save for contingencies or future investments in growth (no further details were provided);
and
up to $50,000 of passive income in a year (equivalent to $1 million in savings, based on a nominal 5% of return)
would be exempt from the new rules.

On Thursday October 19, Morneau made another announcement: The government will not be moving forward with the
proposed amendments affecting the conversion of income into capital gains (corporate surplus stripping changes). This
announcement was made days after the government revealed it would not be moving forward with proposed measures
restricting access to the lifetime capital gains exemption. The government will continue to consult with the business
community regarding the development of “proposals to better accommodate intergenerational transfers of businesses
while protecting the fairness of the tax system”.
On Friday October 20, Morneau disclosed another potential change to the July 18 proposals — this time with respect
to venture capital and angel investors. The government will consider whether the new passive income regime should
apply to capital gains, including whether the rules should exempt capital gains arising on the disposition of shares of a
corporation engaged in an active business. The target of the passive income measure will remain high-income earners,
so the government promises to consider the importance of passive investments used by active businesses, including
venture capital and angel investors.
The following Tuesday, October 24, 2017, the Department of Finance released its 2017 Fall Economic Statement with
accompanying proposed legislation. The proposals include the previously-announced reduction to the small business
deduction rate, decreases to the non-eligible dividend gross-up and dividend tax credit rate, and an earlier start date for
the indexation of the Canada Child Benefit (in 2018 instead of 2020). The report also indicated that the government
would be enhancing the Working Income Tax Benefit by an additional $500 million per year, starting in 2019, which
will be proposed in the 2018 federal Budget.
The Economic Statement also clarified the next steps for the remaining small business measures. Regarding the income
sprinkling proposal, revised draft legislation will be released later this fall. Details with respect to the passive income
regime will be revealed in Budget 2018.

MNR V. CAMECO: MINISTER’S ABILITY TO COMPEL ORAL
1
INTERVIEWS IN AUDIT EXAMINED
— Margaret MacDonald, Associate, Dentons Canada LLP, Vancouver
The following appeared originally in Wolters Kluwer’s Tax Topics.

Summary
In The Minister of National Revenue v. Cameco Corporation2 (“Cameco”) the Federal Court had to decide whether
subsection 231.1(1)3 obliged a taxpayer to submit its employees to oral interviews. The Minister of National Revenue
(the “Minister”) was auditing Cameco Corporation and its wholly-owned subsidiaries (collectively, “Cameco”). During
the course of the audit the Minister served requests (the “Requirements”) on Cameco to compel its employees to
submit to oral interviews. After Cameco’s refusal to comply with the Requirements, the Minister attempted to enforce
the Requirements by applying to the Federal Court for a compliance order pursuant to subsection 231.7(1). The Federal
Court denied the Minister’s application, finding that her interpretation of subsection 231.1(1) was incorrect and that her
Requirements did not meet the principle of proportionality.
1 Sincere thanks go to Joel Nitikman for providing feedback on an earlier version of this paper, although the author takes sole
responsibility for any errors contained herein.
2

2017 DTC 5102.

3

All statutory references are to the Income Tax Act, RSC 1985, c.1 (5th Supp.), as amended.
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Background
Cameco is one of the world’s largest uranium producers. Its head office is in Saskatoon, Saskatchewan. In 2013 and
2014, the Canada Revenue Agency (the “CRA”) was auditing Cameco’s 2010, 2011, and 2012 taxation years. The CRA
was focused on, among other things, Cameco’s transfer pricing policies. In the past the CRA had reviewed Cameco’s
transfer pricing policies and reassessed some of its previous taxation years as a result. Cameco was appealing some of
those reassessments to the Tax Court of Canada at the time the Minister issued the Requirements.
In the Requirements the Minister named 25 of Cameco’s senior executives, managers, employees, and former
employees. Cameco agreed to respond to written questions, but not to producing the employees for
interviews. Cameco refused because it felt 25 was too many people to be interviewed and because the subject matter
of the audit was similar to, if not the same as, the issues that were under appeal. Furthermore, in respect of those
previous audits, the CRA had already conducted oral interviews with some of Cameco’s employees.
Subsection 231.7(1) permits the Minister to apply to the Federal Court for an order forcing compliance with a
requirement issued under section 231.1 or 231.2.

The Minister’s Position
The Minister argued that subsection 231.1(1) confers broad audit powers and that the ability to conduct oral interviews
is an inherent and integral part of her authority thereunder. The Minister suggested that it is commonplace for the CRA
to ask oral questions in the course of an audit and argued that subsection 231.1(1) implicitly and explicitly confers on
the CRA the power to ask them.
Subection 231.1(1) states:
231.1(1) An authorized person may, at all reasonable times, for any purpose related to the administration or
enforcement of this Act,
(a) inspect, audit or examine the books and records of a taxpayer and any document of the taxpayer or
of any other person that relates or may relate to the information that is or should be in the books or records
of the taxpayer or to any amount payable by the taxpayer under this Act, and
(b) examine property in an inventory of a taxpayer and any property or process of, or matter relating to, the
taxpayer or any other person, an examination of which may assist the authorized person in determining the
accuracy of the inventory of the taxpayer or in ascertaining the information that is or should be in the books
or records of the taxpayer or any amount payable by the taxpayer under this Act,
and for those purposes the authorized person may
(c) subject to subsection 231.1(2), enter into any premises or place where any business is carried on, any
property is kept, anything is done in connection with any business or any books or records are or should be
kept, and
(d) require the owner or manager of the property or business and any other person on the premises
or place to give the authorized person all reasonable assistance and to answer all proper questions
relating to the administration or enforcement of this Act and, for that purpose, require the owner or
manager to attend at the premises or place with the authorized person.4
The Minister argued that a broad interpretation of subsection 231.1(1) was consistent with the Act’s self-reporting
system. The Minister’s exercise of her broad audit powers ensures that taxpayers pay the proper amount of tax. In the
Minister’s view, limiting her to asking questions only when an auditor attends at a taxpayer’s premises would be an
absurd interpretation of the provision. The Minister further argued that posing written questions of Cameco would be
less effective and efficient than oral interviews.
The Minister suggested that only she has the power to determine “an audit’s form, location and breadth” and it is not
for the taxpayer (or the Court) to dictate the manner of an audit. The Requirements were issued to “only” 25 of
Cameco’s personnel, not an unreasonable number given the dollar amounts involved. Furthermore, the Minister argued,
she was being eminently reasonable by offering to conduct the interviews in Cameco’s choice of offices or by video
conference.
4

Emphasis added.
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Cameco’s Position
Cameco, while agreeing that the Minister has broad audit powers, argued that such powers are not unlimited. The
Minister’s interpretation of subsection 231.1(1) was not harmonious with the ITA’s assessment, objection, and appeal
provisions.
Cameco also objected to the Requirements on various other grounds including a lack of proportionality.

Decision
Justice McVeigh agreed with Cameco that the Minister’s powers are broad but not unlimited. Although the Minister can
require a taxpayer to respond to written questions (per Tower v. MNR)5, Justice McVeigh found, in part by relying on BP
Canada Energy Company v. Canada (National Revenue)6 (“BP”), that in these circumstances, the Minister’s
Requirements should not be enforced.
The Court found that subsection 231.1(1) does not provide the Minister with an unlimited ability to conduct oral
interviews. The Court reviewed the structure of the provision and particularly its mid-amble. The mid-amble, in
conjunction with paragraph 231.1(1)(d), allows the Minister to require taxpayers to provide “all reasonable assistance”
for the purposes of facilitating the Minister’s ability to conduct inspections, audits, or examinations under paragraph
231.1(1)(a). The Court found that paragraph 231.1(1)(a) on its own does not require taxpayers to submit to oral
interviews; if it did, paragraph 231.1(1)(d) would be redundant.
Accordingly, the Court found that Parliament intended for there to be restraint on the Minister’s ability to question a
taxpayer’s employees.
In BP, the Court found that subsection 231.1(1) was not so broad as to allow the Minister general and unrestricted
access to taxpayers’ tax accrual working papers.7 Here, similarly, the Court found that the subsection was not so broad
as to allow the Minister access to an indeterminate number of people for oral interviews.
The Court further found that, in this case, the Minister’s request was not proportionate. The time and cost to Cameco
of allowing the Minister access to 25 personnel around the world were not warranted, especially given that Cameco’s
transfer pricing policies were already the subject of appeals at the Tax Court (albeit for previous years). The Tax Court
would likely resolve many of the issues that would be the subject of the requested interviews.
Important to the Court’s reasoning was that the Minister’s interpretation would have allowed a much broader form of
examination for discovery than that allowed under the Tax Court Rules, but without any of the procedural safeguards.
For example, instead of Cameco being entitled to select the representatives from their organization that would be
subject to questioning, the CRA would have been entitled to select 25 personnel of its choosing. The Court found that
this would constitute a disregard of the Tax Court Rules and possibly prejudice the current appeals.

Conclusion
While the Court’s decision is clear on the facts of this particular case, it is not clear how that decision would apply
where the Minister has not assessed the taxpayer previously, has not conducted previous oral interviews, and
no appeals are pending. As the Court noted, the case had “unique and compelling” facts. However, based on the
Court’s reasoning, the Minister’s power under subsection 231.1(1) to require oral interviews is constrained by the
mid-amble of subsection 231.1(1), in conjunction with the language of paragraph 231.1(1)(d).
Cameco reinforces the reasoning from BP that the Minister’s audit power under subsection 231.1(1), although broad,
has limits. Cameco and BP indicate that Parliament did not intend for the Minister’s goal of ensuring taxpayers pay the
correct amount of tax to justify her having unlimited control over the manner in which she conducts her audits.
A number of tax lawyers from Dentons Canada LLP write commentary for Wolters Kluwer’s Canadian Tax Reporter and
sit on its Editorial Board as well as on the Editorial Board for Wolters Kluwer’s Income Tax Act with Regulations,
Annotated. Dentons Canada lawyers also write the commentary for Wolters Kluwer’s Federal Tax Practice reporter and
the summaries for Wolters Kluwer’s Window on Canadian Tax. Dentons Canada lawyers wrote the commentary for
Canada–U.S. Tax Treaty: A Practical Interpretation and have authored other books published by Wolters Kluwer:
5 2003 FCA 307. This case involved a judicial review application by a taxpayer of the Minister’s decision to issue certain requirements for
information under subsection 231.2(1).
6
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Canadian Transfer Pricing (2nd Edition, 2011); Federal Tax Practice; Charities, Non-Profits, and Philanthropy under the
Income Tax Act; and Corporation Capital Tax in Canada. Tony Schweitzer, a Tax Partner with the Toronto office of
Dentons Canada LLP and a member of the Editorial Board of Wolters Kluwer’s Canadian Tax Reporter, is the editor of
the firm’s regular monthly feature articles appearing in Tax Topics.

THE UNIFIED FRAMEWORK FOR US TAX REFORM
— Stuart Gray, Senior Editor, Global Tax Weekly
The following appeared originally in Wolters Kluwer’s Tax Topics.
Efforts to reform the US tax code took a step forward last month when the “Big Six” Republican leaders in Congress
and the Administration agreed on a tax reform framework. This article examines the framework’s contents, considers its
impact on taxpayers, and looks at the plan’s main shortcomings.

Four Guiding Principles
According to President Trump, tax reform should achieve four broad goals:
●

Make the tax code simpler and fairer;

●

Put more money into the pockets of workers;

●

Increase US competitiveness and level the playing field between businesses and workers; and

●

Bring back the estimated US$2 trillion in earnings kept offshore by US corporations to avoid high US corporate tax.

The proposals in the nine-page document entitled “Unified Framework for Fixing Our Broken Tax Code”,1 published on
September 27, 2017, are therefore derived from these principles.

Corporation Tax
To encourage small business growth and greater levels of investment by large corporations and foreign investors, the
framework includes a new tax structure for SMEs, a substantial reduction in the rate of corporate tax, and a move
towards territorial corporate taxation.
The framework limits the maximum tax rate applied to the business income of small and family-owned businesses
conducted as sole proprietorships, partnerships, and S corporations to 25 per cent. The framework contemplates that
the committees will adopt measures to prevent the recharacterization of personal income into business income to
prevent wealthy individuals from avoiding the top personal tax rate.
It additionally cuts corporate tax to 20 per cent from its existing level of 35 per cent — the highest in the OECD. In so
doing, the US would have a corporate tax rate below the 22.5 per cent global average. It also aims to eliminate the
corporate alternative minimum tax (“AMT”), which it observes has been recommended by the non-partisan Joint
Committee on Taxation.
Arguably the most significant measure in the framework regards international tax matters, which involves a shift
towards territorial taxation. As such, the framework provides a 100 per cent exemption for dividends from foreign
subsidiaries in which the US parent owns at least a 10 per cent stake. Under transitionary rules, the framework treats
foreign earnings that have accumulated overseas under the old system as repatriated. Accumulated foreign earnings
held in illiquid assets will be subject to a lower tax rate than foreign earnings held in cash or cash
equivalents. Payment of the tax liability will be spread out over several years.
The framework seeks to prevent corporations from “shipping jobs and capital overseas” with a reduced corporate tax
rate for the foreign profits of US multinationals on a global basis.
Taken together, these changes, the document explains, would transform the existing “offshoring” model to an
“American model”.
1

https://www.treasury.gov/press-center/press-releases/Documents/Tax-Framework.pdf.
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The framework therefore “ends the perverse incentive to keep foreign profits offshore by exempting them when they
are repatriated to the United States.”
In an attempt to simplify the corporate tax code, the framework eliminates or restricts “numerous” special exclusions
and deductions, including the current-law domestic production (section 199) deduction for domestic manufacturers.
Furthermore, the deduction for net interest expense incurred by C corporations will be partially limited.
However, the framework retains the research and development and low-income housing tax credits, as these “have
proven to be effective in promoting policy goals important in the American economy.” In addition, expensing rules are
retained, allowing businesses to write off the cost of new investment in depreciable assets other than structures made
after September 27, 2017, for at least five years.
The framework does not specify which other tax breaks will be dealt with under tax reform legislation, noting that the
congressional committees responsible for authoring the legislation may decide to retain some other business credits “to
the extent budgetary limitations allow.”
Notably, the document leaves the door open for committees to explore ways to reduce the double taxation of
corporate earnings, which could bring Senate Finance Committee Chairman Orrin Hatch’s (R–Utah) “corporate
integration” proposal into play.2

Individual Tax
On individual tax matters, the framework simplifies the tax code and provides tax relief by roughly doubling the
standard deduction, to US$24,000 for married taxpayers filing jointly and US$12,000 for single filers. The additional
standard deduction and personal exemptions for the taxpayer and their spouse are consolidated into this larger
standard deduction.
It is claimed by the authors of the framework that these changes will not only simplify the process of filing individual
tax returns, but also effectively create a larger “zero tax bracket” by eliminating taxes on the first US$24,000 of income
earned by a married couple and US$12,000 earned by a single individual.
The framework aims to achieve further simplification by consolidating the existing income tax regime into three
brackets of 12 per cent, 25 per cent, and 35 per cent from the existing seven-tier system with rates of 10, 15, 25, 28,
33, 35, and 36.9 per cent. An additional top rate may apply to the highest-income taxpayers “to ensure that the
reformed tax code is at least as progressive as the existing tax code.”
Additional simplification is provided with the removal of most itemized deductions, and the repeal of personal
exemptions for dependents. However, the framework significantly increases the Child Tax Credit and makes it available
to more middle-income families. In addition, a non-refundable credit of US$500 for non-child dependents is envisaged
to help defray the cost of caring for other dependents. Tax incentives for home mortgage interest and charitable
contributions are retained under the framework, as are tax benefits that “encourage work, higher education, and
retirement security.”
The framework also envisions the use of a more accurate measure of inflation for purposes of indexing the tax brackets
and other tax parameters.
It is observed in the framework that, like with the corporate taxation, “numerous” other exemptions, deductions, and
credits “riddle the tax code”, and it is intended that “many” of these provisions will be repealed.
Finally, the framework repeals the individual AMT, the “death tax”, and the generation-skipping transfer tax.

Next Steps
The unified framework serves as a template for the tax-writing committees that will develop legislation over the
coming weeks. It states that the committees will also develop additional reforms “to improve the efficiency and
effectiveness of tax laws and to effectuate the goals of the framework.”
2

https://taxfoundation.org/senator-hatch-introduce-corporate-integration-plan.
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Observations
The legislative trash can is full of bills promising comprehensive tax reform that failed to even make it out of
committee, let alone to a vote by the full House and Senate. However, that this tax reform effort is being championed
by key figures in both Government and Congress is an indication that it has strong political backing.
The first thing to note about the proposals themselves is that they are bold and far-reaching. Tax rates for businesses
of all sizes will be slashed (almost halved for corporations); the basis of corporate tax will shift to territorial income as
opposed to worldwide income; individual tax rates will be flattened; and the tax code will be simplified through the
removal of many individual and corporate tax breaks, in the process widening the tax basis, and potentially offsetting
some of the cost of tax rate cuts.
For corporations, and for multinational US companies in particular, these reforms therefore will mean substantial
changes to the way they are taxed, in turn having major implications for their tax affairs and business structures.
For individuals, the intention is to provide most taxpayers with a tax cut, and to make the process of complying with
federal tax laws much easier and cheaper.
The plan is, though, short on a lot of detail about how and when the corporate and individual tax measures will be
implemented, and which tax expenditures will be kept, and which will be repealed or restricted, beyond those
mentioned in the framework.
The framework also does not tell us how much it will cost in terms of reduced tax revenue, nor how any tax cuts will
be offset.
Furthermore, the unity in the unified framework only stretches so far, and this is by no means a bipartisan effort. The
majority of these proposals are firmly in conservative territory, having been worked out by Republican elements in
Government and Congress — the so called “Big Six”: House Ways and Means Committee Chairman Kevin Brady
(R–Texas), Senate Finance Committee Chairman Hatch, House Speaker Paul Ryan (R–Wisconsin), Senate Majority Leader
Mitch McConnell (R–Kentucky), Treasury Secretary Steven Mnuchin, and National Economic Council Director Gary Cohn.
Nevertheless, with a wide cross-section of the congressional Republican Party expected to have an input into a detailed
tax reform plan, it seems there is plenty of potential for legislation to get snagged on the rocks of the fine print. For
example, Senator Hatch’s corporate integration proposal3 — which would allow US corporations to deduct
dividends-paid from their tax calculations — has not been considered part of the overall plan before now, but the
framework looks to have left the door open to it. It is unclear how well supported the idea is, and whether it would
mean other parts of the plan would need altering to offset the revenue impact of the measure.
The plan’s lack of detail, especially with regards to budgetary estimates and projections, and its partisan foundation are
expected to be major issues which could impede the legislative process of a tax reform bill — issues dealt with in more
detail in the next section.

Other Issues
Prior to President Trump’s election, Republicans had insisted that tax reform should be revenue neutral. Proponents of
the current plan claim it will actually increase revenue through economic growth. On the other hand, the Tax Policy
Center (“TPC”) has estimated that the proposals will reduce tax revenue by US$2.4 trillion over ten years,4 assuming
Congress eliminates all deductions except those intended to be retained by the framework. Ultimately, it is difficult to
analyze the revenue impact of the tax plan until more details are provided.
Such estimates will be vitally important to the legislative process. Unless it can be shown that the plan will not
increase the deficit over a ten-year budget window, it cannot be advanced under the budget reconciliation process,
under which legislation can pass the Senate with a simple majority, rather than requiring a 60-vote super-majority.
Republicans are therefore working to make a tax reform bill “filibuster-proof”, and an important step forward was made
on October 5, 2017, when the full House voted to approve a long-delayed fiscal year 2018 budget resolution. This
envisages that the plan would balance in the final year of the budget window in 2027.
3

Ibid.

4

http://www.taxpolicycenter.org/taxvox/24-trillion-big-six-tax-plan-modest-middle-income-tax-cuts-big-benefits-rich.
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Otherwise, with Republicans holding a two-seat majority in the 100-seat Senate, support from Democrats will be
crucial. But given the nature of the proposals at issue, that is unlikely to be forthcoming. Senator Ron Wyden
(D–Oregon), the Ranking Democrat on the Senate Finance Committee, hinted at the probable Democratic party line
when he lambasted the tax reform framework as “overwhelmingly skewed toward the wealthy and biggest
corporations.”
The framework assures “typical” families in the existing 10 per cent bracket that they are expected to be better off
under the proposals due to the larger standard deduction, larger Child Tax Credit, and additional tax relief that will be
included during the committee process. Furthermore, there is scope within the framework for the inclusion of an
additional top rate “to ensure that the reformed tax code is at least as progressive as the existing tax code and does
not shift the tax burden from high-income to lower- and middle-income taxpayers.”
However, the likely outcome of the proposals is already the subject of some debate. Some are of the view that the
combination of the changes to the standard deduction, the elimination of the income exclusion, the changes to income
tax rates and thresholds, and changes to the way income tax parameters are indexed for inflation will actually make
some middle-income taxpayers worse off.
The TPC is certainly of the view that there will be losers as well as winners under tax reform as envisaged in the
framework. It calculates that in 2018, about one in seven middle-income households would pay an average of
US$1,000 more in taxes under this plan. By 2027, more than one of every four middle-income families would pay
more in taxes. The TPC says that overall, the plan would cut taxes for low- and middle-income households modestly,
while focusing most of its benefits on the highest-income 1 per cent.5 And if these calculations are accurate, this is
going to be a hard sell politically, especially if some Democrats need to be brought on board.
Indeed, even some Republicans are reportedly struggling to defend a tax plan which eliminates popular deductions
(particularly the state and local income tax deduction), possibly increases tax for certain middle-class taxpayers, and
potentially adds substantially to the budget deficit.
Another option if budget rules cannot be satisfied and it becomes impossible for a fully-fledged tax reform bill to pass
Congress is that tax cuts are legislated for temporarily, as they were under President George W. Bush. This, the
framework’s supporters could argue, might be better than no tax cuts at all. But for taxpayers themselves, this
outcome would be far from ideal. The need to renew the Bush tax cuts on a regular basis has been a major source of
tax uncertainty for individuals and businesses over the past few years, and legislating for tax reform on a temporary
basis would surely defeat the object of the exercise, which is to bring about a simpler and more stable tax code.

In Summary
The proposed measures included in the framework would bring about substantial tax cuts for corporations and
pass-throughs, and some individuals. Indeed, they would probably represent one of the largest ever shake-ups of the US
tax code.
As things stand, however, the plan lacks details, is uncosted, and is hugely contentious politically — all factors weighing
against passage of a tax reform bill as envisaged by President Trump in 2017.

CURRENT ITEMS OF INTEREST
Department of Finance Releases 2017 Fall Economic Statement and
NWMM
On October 24, 2017, the Department of Finance released its 2017 Fall Economic Statement with an accompanying
Notice of Ways and Means Motion to Amend the Income Tax Act and explanatory notes. The proposed legislation
includes increases to the small business deduction rate, decreases to the non-eligible dividend gross-up and dividend tax
credit rate, and an earlier start date for the indexation of the Canada Child Benefit (in 2018 instead of 2020). The
report also indicated that the government would be enhancing the Working Income Tax Benefit by an additional
$500 million per year, starting in 2019, which will be proposed in the 2018 federal Budget. The Economic Statement
5

Ibid.
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reiterated the government’s commitment to these previously-announced tax measures:
●

●

●

restricting income sprinkling by private corporations, which will be released in revised draft legislation later this fall;
limiting the benefit of investing passively in private corporations, the details of which will be released in Budget 2018;
and
ensuring that farmers and fishers are not inappropriately denied the small business deduction on income from sales
to a cooperative, which was originally proposed on May 5, 2017.

The government again confirmed that they are not moving forward with the below proposed measures:
●

limitation of the lifetime capital gains exemption, and

●

conversion of income into capital gains.

Department of Finance Releases NWMM for Budget and Other Measures
On October 25, 2017, the Department of Finance released a Notice of Ways and Means Motion to Implement Certain
Budget Measures. The NWMM introduces legislation that was previously proposed to amend the Income Tax Act
throughout 2016 and 2017, including proposals from September 8, 2017 (remaining Budget measures that were not in
Bill C-44), May 5, 2017 (measures to ensure that qualifying farmers and fishers selling to agricultural and fisheries
cooperatives are eligible for the small business deduction in respect of income from those sales), October 3, 2016
(principal residence changes), and September 16, 2016 (housekeeping and technical changes).
The October 25 Notice of Ways and Means Motion also included proposals affecting the Excise Tax Act and the Excise
Act, 2001, which largely reflected the July 22, 2016 and September 8, 2017 draft legislation.
On October 27, Bill C-63, Budget Implementation Act, 2017, No. 2, was read for the first time in the House of
Commons. Bill C-63 proposes to enact the measures included in the Notice of Ways and Means Motion from
October 25, but does not include the latest measures announced on October 24.
All of these proposed amendments are available on IntelliConnect. Special Report 102H, which covers the October 24,
2017 and October 25, 2017 Notice of Ways and Means Motions, is available for $39.95. This report does not include
the explanatory notes with respect to the October 25 measures since they were not available at the time of
publication. Special Report 103H includes Bill C-63 and the later-released explanatory notes with respect to the
October 25 Notice of Ways and Means Motion. This 624-page report is available for $49.95. Both reports can be
ordered by calling 1-800-268-4522 or emailing cservice@wolterskluwer.com.

New Comfort Letters
We recently obtained three new comfort letters from the Department of Finance:
●

●

●

A person or partnership in which a Registered Pension Plan invests would not be considered a prohibited investment;
Foreign accrual property income resulting from the application of paragraph 95(2)(b) of the Income Tax Act to
inter-affiliate payments for services; and
Trust and partnership used to fund registered pension plan not considered Retirement Compensation Arrangements.

CRA Publishes Q4 Prescribed Interest Rates
The CRA announced the prescribed annual interest rates for Q4 2017. The only interest rate subject to change is the
rate for corporate taxpayers’ pertinent loans or indebtedness, which increased to 4.75% from 4.55% in Q3.
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FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.
Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,
Calgary, and Vancouver.

FCA Rejects Minister’s Strained Interpretation of Refund Interest Rules
Grenon v. Canada (National Revenue), 2017 DTC 5101 (Federal Court of Appeal)
The issue in this case was whether the Minister is required to pay refund interest to a taxpayer on an amount repaid
because the jeopardy order that authorized the Minister to collect the amount was set aside.
The taxpayer, Mr. Grenon, was reassessed before March 7, 2013. Mr. Grenon’s outstanding liabilities under the Income
Tax Act (the “Act”) as of February 27, 2014 exceeded $200 million. The reassessments were being appealed in the Tax
Court of Canada.
On March 7, 2013, the Minister obtained an ex parte jeopardy order under section 225.2 of the Act and, in compliance
with the jeopardy order, Mr. Grenon paid $12.75 million to the Receiver General on March 27, 2014 on account of his
tax liability. On consent of the parties, the Federal Court set aside and vacated the jeopardy order on July 15, 2014.
Mr. Grenon requested a refund of the $12.75 million with interest, pursuant to subsection 164(1.1), but, somewhat
surprisingly, the Minister decided to refund the payment without interest in March 2015 (i.e., almost 12 months after
the amount was paid).
Mr. Grenon applied for judicial review of the Minister’s decision. The Federal Court held that the Minister’s decision was
reasonable and consistent with Parliament’s intention “to treat voluntary payments more generously than involuntary
ones”.
On appeal, the Federal Court of Appeal (per Webb J.A.) overturned the Federal Court’s decision and held that the
Minister must pay interest. The Federal Court of Appeal first considered whether the Federal Court applied the proper
standard of review. While the Federal Court of Appeal did not specify whether the proper standard of review was
reasonableness or correctness, it held that the Minister’s decision was neither correct nor reasonable and was, therefore,
reviewable according to either standard. It noted that if the Minister’s decision was reviewable on a reasonableness
standard, the range of reasonable decisions would be narrow because the issue was statutory interpretation. Specifically,
if subsection 164(1.1) applied to the Minister’s refund, Mr. Grenon would be entitled to interest on the refund under
subsection 164(3).
Subsection 164(1.1) provides that where a taxpayer appeals from an assessment to the Tax Court of Canada and
applies in writing to the Minister for a payment of security, as Mr. Grenon did,
[. . .] the Minister shall, where no authorization has been granted under subsection 225.2(2) in respect of
the amount assessed, with all due dispatch repay all amounts paid on account of that amount [. . .]
[emphasis added]
The issue in this case was whether to treat the jeopardy order that was “set aside and vacated” by the subsequent
Federal Court order as if it was valid until it was set aside on July 15, 2014, or to treat it as if it had never existed at
all, such that no authorization had been granted under subsection 225.2(2) in respect of the amount assessed. The
Minister took the position that subsection 164(1.1) relieved the Crown from having to pay any refund interest so long
as the Federal Court initially granted a jeopardy order.
The Federal Court of Appeal cited the general approach to statutory interpretation from Canada Trustco (2005 DTC
5523 (SCC)):
[. . .] the words of an Act are to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament [. . . ]
In J.H. Ashdown Hardware Co. ([1953]1 SCR 252), the Supreme Court of Canada held that if “a judgment is properly
set aside, it is as if it had never existed”. Black’s Law Dictionary (10th edition) defines “set aside” as “to annul or
vacate”. In Douville (2010 DTC 5017), the Federal Court noted that the result of setting aside a jeopardy order was that
the collection measures taken under it were “declared null and void”.
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In the present case, the Federal Court of Appeal held that the setting aside of the jeopardy order meant that
subsection 164(1.1) should be read as if the jeopardy order had not been issued and therefore no authorization had
been granted under subsection 225.2(2) in respect of the amount assessed.
The Federal Court of Appeal outlined three potential outcomes of Mr. Grenon’s appeals to the Tax Court of Canada and
any subsequent appeals: (1) the reassessments being vacated; (2) the reassessments being confirmed or varied to an
amount above the refunded $12.75 million; or (3) the reassessments being varied to an amount below the refunded
$12.75 million. The Act contains mechanisms that prescribe the appropriate interest entitlements in each of these
scenarios.
The Federal Court of Appeal held that the Crown would not be prejudiced by paying refund interest on the returned
amount pending the final determination of the Tax Court of Canada appeals of the reassessments. Moreover, the
Federal Court of Appeal presumed that there were no collection concerns since the jeopardy order was set aside and
the amount refunded. On the other hand, if Mr. Grenon ended up being successful in having the reassessments vacated
on appeal, following the Minister’s interpretation of the refund interest rules would cause him unjustifiable economic
loss. The $12.75 million was inappropriately collected and at the government’s disposal between March 2014 and
March 2015 and unavailable for Mr. Grenon’s use.
The Federal Court of Appeal issued a declaration that the Minister must pay interest on the $12.75 million refunded to
Mr. Grenon. This is an equitable result. It is unclear what policy rationale the Minister could rely on in the
circumstances in this case to justify not paying interest on an amount that was unnecessarily held for a year.
— Alyssa Novoselac, Articling Student

And It’s Too Late, Baby. . .
Mady v. The Queen, 2017 DTC 1065 (Tax Court of Canada)
The taxpayer in this case was an Ontario dentist who had incorporated his dental practice. At issue in the Tax Court
were two transactions that the taxpayer implemented with his professional corporation to facilitate income-splitting
with family members. In the first transaction, the taxpayer sought to rely on the reverse attribution rule in section 74.1
of the Income Tax Act (the “Act”) to cause the dividend income on his shares of the corporation to be included in his
spouse’s income. In the second transaction, the taxpayer implemented an estate-freeze-type transaction using an
appraised value for the corporation that was well below the purchase price of the eventual arm’s length sale that was
known to be on the horizon at the time of the freeze transaction. Although the Tax Court allowed the taxpayer’s
appeal of the Minister’s imposition of penalties in the reassessment, the Court otherwise dismissed the taxpayer’s
appeal.
With respect to the first transaction, the shares in the professional corporation were initially held by a family trust.
However, changes to the Ontario rules governing the practice of dentistry required voting shares of the taxpayer’s
professional corporation to be held by the taxpayer directly beginning in 2002. While the taxpayer could have arranged
for the family trust to transfer its voting shares in the corporation directly to the taxpayer, the taxpayer’s advisors
suggested that the family trust transfer the shares to the taxpayer’s spouse and, thereafter, the spouse would gift the
shares to the taxpayer. It was intended that, by structuring the transfer of the voting shares by the trust to the
taxpayer indirectly through his spouse, the attribution rule in section 74.1 would apply to deem the taxpayer’s dividend
income on the voting shares to be the dividends that would be included in the spouse’s income.
Even though the share transfers were implemented in 2002, the reassessments under appeal only addressed dividends
that were paid on the shares in 2010 and 2011. The Minister relied on the anti-avoidance rule in subsection 74.5(11)
to deny the operation of section 74.1 to the taxpayer’s dividends on the voting shares, and reassessed to include the
dividends in the taxpayer’s income. On its face, it would appear that the taxpayer’s circumstances squarely fit within
the intended scope of the anti-avoidance rule, as it denies the operation of section 74.1 where “it may reasonably be
concluded that one of the main reasons for the transfer. . .was to reduce the amount of tax that would, but for this
subsection, be payable under this Part on the income. . .from the [transferred] property. . .”. The taxpayer tried to
persuade the Tax Court that subsection 74.5(11) did not apply because, in evaluating the reasons for the transfer, the
question should be examined without regard for other transactions that were in the series of transactions that included
the transfer from the spouse to the taxpayer. Using such an approach, the taxpayer submitted that subsection 74.5(11)
should not apply because the transfer to the spouse combined with the operation of the attribution rule in section 74.1
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would not reduce the amount of tax that would be payable by the spouse on the dividend income in the absence of
the transfer. The Tax Court (per Hogan J.) did not accept the taxpayer’s submission and held that subsection 74.5(11)
applied, as reassessed by the Minister.
With respect to the second transaction, it would seem that the Minister’s principal concern was that the manner in
which the freeze transaction was implemented had elements of retroactive tax planning, as the transaction was
undertaken immediately before the sale of the corporation to an arm’s length party.
The transaction itself was relatively unremarkable as far as estate freeze transactions go. In January 2012, the
corporation exchanged the taxpayer’s common shares for fixed-value preferred shares (intended to represent the value
of the corporation) and new common shares (intended to have nominal value of one cent per share). The taxpayer
then transferred 85% of the new common shares to his spouse and two children at their presumed nominal value with
the intention of having the vast majority of the growth in the corporation’s future value accrue in the hands of the
spouse and children, to be taxed in their hands on a future sale of the corporation.
Some initial steps towards implementing the freeze transaction were undertaken during 2011 including, in particular, an
appraisal dated July 11, 2011 that set the value of the corporation at approximately $2 million. This was the value that
was used for the value of the fixed-value preferred shares in the January 2012 freeze transaction.
Although it appears that the taxpayer was ready to implement the freeze transaction before there was a potential sale
of the corporation on the horizon, he was introduced to potential purchasers of the corporation during the fall of 2011
and concluded negotiations for the sale before the implementation of the freeze transaction was done. The share
purchase agreement for the third-party sale was executed by the parties on December 15, 2011 and contemplated a
$4.5 million purchase price for the shares of the corporation.
The freeze transaction was implemented on January 13, 2012, and all the shares of the corporation that were created
under the freeze transaction were sold to the third-party purchaser later that same day.
The Minister reassessed the taxpayer to increase his proceeds from the third-party sale to the full $4.5 million amount
that was paid by the third-party purchaser for all the shares in the corporation. In support, the Minister sought to rely
on the anti-avoidance rule in subsection 86(2) to deny the rollover that would otherwise have applied on the
taxpayer’s exchange of the old common shares for the preferred shares and new common shares. The Minister’s
alternative position was that subparagraph 69(1)(b)(i) applied to cause the gain on the arm’s length sale to be captured
in the taxpayer’s income and not the income of his spouse and two daughters.
Subsection 86(2) can apply to deny the rollover that would otherwise apply on a share-for-share exchange where the
value of shares given up by the taxpayer on the exchange exceeds the value of the shares received and it is reasonable
to regard the excess value to be a benefit that the taxpayer desired to have conferred on a person related to the
taxpayer. Here, the Minister contended that even though the taxpayer’s spouse and children were not the legal holders
of any of the new common shares that were issued on the share exchange, the share exchange itself still allowed the
taxpayer to confer a benefit to the spouse and his children because, after the share exchange, the spouse and children
were the beneficial owners of those shares having regard to how the remaining transactions were expected to unfold.
The Tax Court rejected the Minister’s position on subsection 86(2), holding that the spouse and children did not have
either a legal or beneficial interest in the shares of the corporation before the taxpayer transferred the new common
shares to them after the share reorganization. This outcome was not surprising as it is typical in similar estate freeze
scenarios for private corporations to take advantage of a full tax-free rollover under section 86.
However, the Tax Court did find that the Minister’s reassessment on the share sale was supported by subparagraph
69(1)(b)(i) of the Act, which can apply whenever a taxpayer disposes of property to a non-arm’s length party. The
provision operates to deem the taxpayer to have received proceeds equal to the fair market value of the transferred
property. Even though the taxpayer led evidence at trial to try to support a $2 million value for the corporation at the
time of the freeze transaction, the conclusion that the $4.5 million price for the same-day arm’s length purchase
represented the most accurate measure of fair market value for the corporation was inescapable. Therefore, the fair
market value of the new common shares that the taxpayer transferred to his spouse and children far exceeded the
nominal amounts for which the taxpayer sold them to his spouse and children.
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Interestingly, the Tax Court noted that had the estate freeze been implemented when an appraisal was done in
July 2011, the valuation of $2 million might have been acceptable because the sale to a third party was entirely
speculative. However, the Tax Court concluded that it was too late to carry out a reorganization in January 2012 after
the sale for $4.5 million had been agreed to with a third party.
It is worth noting that, in anticipation of the Tax Court possibly confirming the Minister’s adjustments on this issue in
the reassessment on the basis that the taxpayer transferred the new common shares to his spouse and children for less
than fair market value consideration, the taxpayer’s counsel asked the Tax Court to find that the transfer was covered
by paragraph 69(1)(a), which applies to gifts, rather than 69(1)(b), which applies to transfers for consideration. The
relevance of the distinction between paragraph 69(1)(a) and subparagraph 69(1)(b)(i) is the impact it has on the tax
consequences to the transferee spouse and children: if the transfer is a gift and paragraph 69(1)(a) applies, the
transferee gets a step-up in his or her cost of the transferred property to its fair market value. However, if the transfer
was for consideration, there is no corresponding cost adjustment for the transferee and, therefore, there is a possibility
of double taxation. The Tax Court declined to consider the question because it was not relevant to the determination
of the tax consequences for the taxpayer, and the tax affairs of the spouse and children were not before the Court as a
jurisdictional matter. Moreover, the taxpayer did not plead any facts or make any arguments on the issue during the
hearing. Accordingly, the Minister’s reassessment of the proceeds of the share sale was confirmed on the basis of
paragraph 69(1)(b), as reassessed by the Minister.
It should come as no surprise that it would be difficult (if not impossible) for a shareholder of a private corporation to
make effective use of a freeze transaction when the transaction is implemented on the eve of an arm’s length sale of
the corporation. The Mady case is perhaps the most extreme example from a timing perspective, since the freeze was
implemented on the same day as the arm’s length sale and months after the shareholder had already negotiated and
executed a share purchase agreement with the arm’s length purchaser establishing a purchase price. However, similar
risks are presumably engaged whenever a shareholder is actively exploring a sale of the corporation with arm’s length
parties before the estate freeze transaction has been fully implemented, and some preliminary indications of market
value are received by the shareholder in the course of those initial conversations.
— Yaroslavna Nosikova

Trying To Give the Taxpayer the “Boot”
R&S Industries Inc. v. The Queen, 2017 DTC 1044 (Tax Court of Canada)
This case is a decision on a motion brought by the Minister to try to quash a tax appeal before trial because the
taxpayer’s position in the appeal relied on facts that were inconsistent with amounts reported in a tax election form —
in this case, Form T2059 for a transfer of property to a Canadian partnership — that the taxpayer filed in connection
with the relevant transaction. The taxpayer had sought to file an amended election form reflecting revised amounts but
the Minister refused to accept the amended form; the Federal Court refused to disturb that decision on judicial review.
Presumably, the Crown brought its motion because it saw the tax appeal as an end run around the Minister’s
court-sanctioned decision to refuse to accept the amended election form.
The factual background giving rise to the dispute was partially described in the Federal Court’s reasons for decision on
the judicial review of the Minster’s refusal to accept the amended election form (2016 DTC 5040). In 2005, the
taxpayer transferred its business assets to a Canadian limited partnership. The transfer was eligible for the tax rollover
under subsection 97(2) of the Income Tax Act (the “Act”), since the consideration received by the taxpayer on the
transfer included interests in the transferee partnership. The subsection 97(2) tax election is virtually identical to the
subsection 85(1) tax election available for transfers of property to a corporation, and contemplates that the parties to
the transfer designate an agreed amount as the proceeds of disposition for each class of transferred property and
identify the consideration that was received by the transferor in respect of each of class of property. Typically, the
parties to the transfer would select an agreed amount that minimizes (or optimizes) the transferor’s gain or recapture
from the disposition of the transferred properties for tax purposes.
The agreement governing the transfer expressly contemplated the subsection 97(2) election, stipulating that the agreed
amount for each transferred asset, except goodwill, would be the minimum amount permitted by the Act. In the case
of goodwill, the agreement assigned an explicit agreed amount of $2,502,600, which was the amount that the taxpayer
estimated to be the value of the non-partnership-interest consideration (i.e., boot) in excess of the aggregate minimum
allowable agreed amount that could be allocated as boot to the other transferred assets. The value of the boot taken
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back was uncertain when the transfer agreement was finalized since it included assumed liabilities whose outstanding
balances were expected to change until the transaction’s closing date, but it seems that the taxpayer had always
intended to adjust the agreed amount for goodwill to take into account the difference between the estimate and final
values for boot.
It is worth noting that, while the transfer agreement identified the value and forms of consideration that the transferee
partnership was giving up for the transferred assets, the agreement did not expressly allocate each type of
consideration paid towards specific classes of property. However, the paragraph of the transfer agreement that covered
the subsection 97(2) election stated that the agreed amounts would be “the basis upon which the Purchase Price is
allocated”, which, having regard for the role of the agreed amount in a tax election governed by subsection 97(2) (or
subsection 85(1)), presumably evidences an intention to have boot allocated to each class of property in an amount
equal to the agreed amount and, thus, minimize the taxpayer’s gain or recapture from the disposition of assets in that
class of property.
In the tax election form that the taxpayer filed, there were two aspects of the document that were inconsistent with
an intention to have the transferor’s gain associated with receiving boot directed fully towards the disposition of
goodwill. First, in the case of seven types of transferred property, the amount of boot allocated to the particular type
of property was not equal to the agreed amount; in all but one case, the value of boot was higher. Second, both the
agreed amount for goodwill and allocation of boot towards that type of property were not increased to take into
account the fact that the final amount of assumed liabilities was $572,146 higher than the value that was used for the
estimate at the time the transfer agreement was finalized. Presumably, these two discrepancies were simply errors that
were made in the course of preparing the election form.
When the taxpayer filed its return for the 2005 taxation year, it seems that the taxpayer treated the various agreed
amounts as its proceeds of disposition from the transferred properties even though the Act would deem the taxpayer’s
proceeds of disposition to be higher in cases where the amount of boot assigned to the particular type of property, as
shown in the election form, was greater than the agreed amount. It also appears that the taxpayer did not properly
report the tax consequences from receiving proceeds for the disposition of goodwill and the additional $572,146 of
boot was not reflected in the reported proceeds from the transfers. These issues were identified by the CRA in the
course of a 2009 audit and led to the taxpayer being reassessed to greatly increase its tax liability as a consequence of
the transaction.
The taxpayer acknowledged that it had failed to properly report any income inclusion in respect of the disposition of
goodwill but otherwise objected to the reassessment to have boot allocated in a way that would see “excess” boot
treated as proceeds from the disposition of goodwill, contrary to the allocation shown on the original election form.
The taxpayer’s interaction with the CRA in the course of the objection process led the CRA to suggest that the
taxpayer file a request to have the CRA accept an amended election form. The taxpayer made the request, which the
Minister ultimately rejected in 2014 based on the Minster’s view that the numbers in the amended form were
inconsistent with the language in the transfer agreement that governed the filing of the subsection 97(2) election. As
noted earlier, the Minster’s decision was ultimately confirmed on judicial review.
After the Minister communicated its refusal to accept the amended election form in 2014, the CRA confirmed its
reassessment and the taxpayer filed an appeal in the Tax Court. It is unclear what the taxpayer’s arguments will be in
the Tax Court. However, it is reasonable to assume that the thrust of the taxpayer’s case will be that, notwithstanding
the allocation of consideration that was reported in the original election form, the evidence will support the conclusion
that the true allocation of consideration is the one that was shown in the amended form and, therefore, it was
incorrect for the Minister to reassess the taxpayer based on the allocation of boot in the original form.
In bringing the motion to quash, the Minister was relying on the Tax Court endorsing the notion that, for purposes of
determining the tax consequences from a transfer that is governed by a subsection 97(2) (or subsection 85(1)) election,
the taxpayer is bound by the amounts that it reports on the election form. The Minister argued that the taxpayer
should not be permitted to use the Tax Court as a forum to dispute the allocation of consideration between
partnership interests and non-partnership interests as reported in the original election form because to do so would
allow taxpayers to circumvent the procedures in the Act for filing amended elections.
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The Tax Court denied the Minister’s motion. In its analysis, the Tax Court (per Graham J) divided the election form into
three components: (1) basic factual information about the parties, the transaction, and the transferred property; (2) the
agreed amount forming the basis of the election in respect of each type of transferred property; and (3) key facts
relating to the transfers, including fair market value of the property transferred, the number and value of partnership
interests received for the transfer, and the type and value of non-partnership interests received by the transferor on the
transfer.
The first component was not in dispute and, in connection with the second component, the parties were in agreement
about the binding nature of the agreed amounts (subject to the Minister’s acceptance of an amended election).
However, with respect to the third component, the Court indicated that the key facts relating to the transfers reported
on the election form are ultimately factual determinations which are not binding on either the taxpayer or the Minister
if not supported by the relevant evidence. In this sense, the nature of key facts reported in the election form is no
different from the nature of any amount (other than an elected amount) that a taxpayer reports in a tax return and
can later dispute by way of objection to an assessment or reassessment.
The Tax Court did note that the taxpayer in this case might face an uphill battle trying to prove that the key facts
that it certified as being correct in the election form were incorrect. However, the fact that the taxpayer might have
difficulty obtaining a favourable result on the hearing of the appeal was not sufficient grounds to quash the taxpayer’s
appeal prior to hearing.
Although the decision on the motion allows the taxpayer to have the opportunity to prove that the allocation of boot
in the original election form is not the actual allocation based on the evidence, the most surprising takeaway from this
case might be the fact that the Minister seemed to want to go the “extra mile” to try to take advantage of what was
likely a mistake in preparing the original tax election form. As noted earlier, the transfer agreement did not purport to
allocate the various types of consideration among the transferred properties and, if anything, the allocation language in
the tax election section of the transfer agreement was consistent with the concept that boot would be allocated to
purchased assets in an amount equal to the corresponding agreed amount. Moreover, the tax return that the taxpayer
filed for the year of the transaction was consistent with the taxpayer’s position that the amount of boot received in
consideration for each type of property other than goodwill was the agreed amount in respect of that type of property.
Therefore, in the absence of the CRA having evidence that the allocation of boot on the election form was the actual
allocation that the taxpayer and transferee partnership wanted to use for the transaction and not a mistake — and
there was no indication in the reported decisions or court-filed materials that this was the case — it seems extremely
harsh for the Minister to be insisting that the taxpayer be bound by the allocation of boot that appeared in the
original election form.
— Justin Shoemaker

BC Court Declines Jurisdiction Where Litigant Solely Sought
Determination To Support Tax Claim
Scotia Mortgage Corporation v. Gladu, 2017 DTC 5089 (British Columbia Supreme Court)
In this case, two banks and a mortgage company each filed a petition with the BC Supreme Court seeking a
declaration on the same legal issue, namely, whether a purchaser of real property from a foreclosing mortgagee was, as
a legal matter, acquiring the property from the mortgagee rather than the defaulting mortgagor.
The petitioners were the foreclosing mortgagees and it is presumed that, in each case, the mortgagor was a
non-resident of Canada. The petitioners were of the belief that, under BC law, a foreclosure purchase is a transfer of
property from the foreclosing mortgagee rather than from the original owner. The declarations were being sought to
address a concern that the Canada Revenue Agency might regard the purchasers as having acquired the properties from
the original non-resident owners and require the parties to comply with the withholding and remittance obligations
accompanying the purchase of taxable Canadian property from a non-resident of Canada in accordance with
section 116 of the Income Tax Act (the “Act”).
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The BC court framed the core issue of the petitions as the interpretation of the phrase “acquired from a non-resident
person” in subsection 116(5) of the Act. The Crown was not initially named as a respondent in the proceedings, but
the Minister of National Revenue was added as a respondent by the time of the hearing. Not surprisingly, the Minister’s
position was that the BC Supreme Court lacked jurisdiction to hear the petition or, alternatively, the Court should
decline to exercise its jurisdiction.
The Minister argued that the petitions required the Court to make determinations under section 116 of the Act that
might effectively release the purchasers from their obligations to remit tax and preclude the Minister’s ability to issue
an assessment to recover the unremitted tax under section 227. It argued that the petitioners’ sole intention in seeking
the declaration was to bind the Minister and usurp the mandate given to the CRA by Parliament under subsection
220(1) of the Act to administer and enforce tax legislation, and that accordingly a provincial court should not assume
jurisdiction in the matter.
The petitioner banks and mortgage company, on the other hand, viewed the issue as relating to foreclosure law, which
was properly within the jurisdiction of the provincial superior court. They argued that provincial courts have jurisdiction
to interpret the Act in order to determine other issues that are properly before it.
Unfortunately for the petitioners, the Court (per Macintosh J) did not agree with them. The Court began by re-iterating
the role of the Tax Court of Canada as set out by the Supreme Court of Canada in Addison & Leyen Ltd. (2007 DTC
5365 (SCC)), as follows:
The integrity and efficacy of the system of tax assessments and appeals should be preserved. Parliament has
set up a complex structure to deal with a multitude of tax-related claims and this structure relies on an
independent and specialized court, the Tax Court of Canada.
The Court then enunciated the principle as set out by the Alberta Queen’s Bench in Sheila Holmes Spousal Trust
(Trustee of) (2013 DTC 5148 (ABQB)) that: “[i]n matters involving taxation, for which the Parliament of Canada has
established a specific system, Provincial superior courts should take jurisdiction only in cases that are ancillary to a tax
assessment.”
With these principles in mind, the Court accepted the Minister’s position on the basis that the sole purpose of seeking
the declaration was to avoid the need to remit tax under section 116 of the Act. Since that was solely a matter of tax
law, it did not make sense for a determination to be issued by the Court in the circumstances. In dismissing the
petition, the Court did not determine whether it had jurisdiction to hear the petitions; instead, it declined “to exercise
any jurisdiction it may have.”
This case demonstrates that where the sole purpose in seeking a declaration on a legal question is to obtain the
protection of a court order in a potential tax dispute with the Canada Revenue Agency, a provincial court may very
well refuse to decide the issue on jurisdictional grounds, even if the particular legal question is one that it is otherwise
competent to address. Thus, a taxpayer seeking comfort as to the legal character of a particular transaction for tax
purposes could very well not be able to obtain a declaration to provide that comfort from a court and will have to
resort to other means, such as obtaining a tax ruling from the Canada Revenue Agency.
— Peter Leigh

RECENT CASES
Taxpayer not entitled to order suspending his appeal before the Tax
Court pending the outcome of certain criminal charges outstanding
against him
Using the net worth method, the minister assessed the taxpayer for 2006 to 2011 relying on the arbitrary assessment
provisions of subsection 152(7) of the Act. The taxpayer moved for an order suspending his appeal to the Tax Court of
Canada pending the outcome of certain criminal charges outstanding against him involving four of the six taxation
years that were also involved in his Tax Court Appeal. No trial date had yet been set for the hearing of those criminal
charges.
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The taxpayer’s motion was dismissed. The criminal proceedings against the taxpayer, involving the existence of his
sources of income, were admittedly connected to the issues raised by him in his appeal before the Tax Court. He was
also concerned that: (a) the need for him to testify in his Tax Court appeal (in order to discharge the onus upon him to
attack the assumptions underlying the minister’s assessments) would impinge upon his right to remain silent in the
criminal proceedings against him; and (b) such testimony could be used against him in those proceedings. The criminal
proceedings in the Quebec Court, and those in the Tax Court, however, would proceed independently of each other.
Nor would the taxpayer’s need to testify in the Tax Court affect his right to remain silent in the criminal proceedings,
since that right was protected by sections 7, 11, and 13 of the Charter. To succeed with his motion to suspend his
appeal before the Tax Court, the taxpayer would have had to show that, absent the suspension of his Tax Court appeal,
his fundamental right to make a full answer and defence in the criminal proceedings would be clearly threatened or
compromised (see Bergeron v. Tremblay, 2012 QCCA 1301). He simply failed to meet this onus.
Elbaz v. The Queen
2017 DTC 1107

In second information issued by Crown replacing an initial information,
taxpayer charged with failing to comply with compliance order;
taxpayer’s application to quash second information dismissed
The accused taxpayer was initially charged in an information with seven counts of failing to comply with a compliance
order by failing to file a T1 return for each of the seven taxation years mentioned in the seven separate counts. That
initial information was later replaced with another one rolling up the previous seven counts into one, and charging that
the taxpayer failed to comply with a compliance order (the “Order”) by failing to file each of the returns for the seven
taxation years in question. The taxpayer applied for an order quashing the second information on the ground that, by
rolling the seven counts in question up into one, the Crown had contravened the “single transaction rule” prescribed in
section 581 of the Criminal Code.
The taxpayer’s application was dismissed. The actual offence in this case was not, per se, the failure to file tax returns,
but rather the non-compliance with the Order. The failure to file the returns in any one or more years was the alleged
factual basis for the charged offence. As a result, and despite the taxpayer’s arguments to the contrary, there was
nothing in the framing of multiple taxation years into a single count that would preclude him from presenting any
defence or defences applicable to some, but not all, of the taxation years charged, or from presenting different defences
for different years. In conclusion, therefore, the single transaction rule had not been violated, and the second
information, as drawn, was neither lacking in detail nor so overbroad as to deprive the taxpayer of knowledge of the
case that he was required to meet.
R. v. Tardif
2017 DTC 5107

Minister’s demand for security from tobacco manufacturer upheld, even
though manufacturer not required to collect tobacco tax on its tobacco
exports and sales
The appellant manufactured tobacco on an Indian Reserve for export and for sale to Indians and bands located on
reserves. It did not, however, sell tobacco to retailers outside reserves nor to consumers who were required to pay
taxes under the Tobacco Tax Act (the “TTA”). The Minister of Finance (the “Minister”) issued two permits to the
appellant relating: (a) to its storage and sale of unmarked fine cut tobacco (“UFCT”) for export; and (b) to its sale of
UFCT to First Nations retailers. The Minister also demanded security in relation to those permits under paragraph
12(2)(f.1) of the TTA. The appellant took the position that the Minister’s demand for security was unlawful because
no tax was payable on its tobacco produced for export or for sale on reserves, so that no security should be required.
Following the parties’ failure to resolve their disagreement, the appellant applied to the Divisional Court for judicial
review of the Minister’s demand for security. Its position was that the Minister’s interpretation of paragraph 12(2)(f.1)
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was erroneous, inasmuch as that paragraph does not require treating non-taxable UFCT as if it were destined for
taxable sale. In dismissing the appellant’s application and rejecting its interpretation of paragraph 12(2)(f.1), the
Divisional Court concluded, in essence, that: (a) the Minister’s interpretation of paragraph 12(2)(f.1) was reasonable and
entitled to deference; and (b) the Minister’s calculation of the amount of security to be provided by the appellant was
reasonable and also entitled to deference. The Divisional Court did not deal with the appellant’s argument concerning
the alleged unconstitutionality of paragraph 12(2)(f.1). On its appeal to the Ontario Court of Appeal the appellant did
not pursue its argument made before the Divisional Court. Instead it argued that paragraph 12(2)(f.1) only applies to
tobacco packaged for retail, whereas its product was “partially manufactured tobacco” and not “fine cut tobacco”, and
hence not UFCT. It also advanced a constitutional argument to the effect that: (a) a demand for security under
subsection 12(2) must be intended as security for taxes that are payable on the consumption of the tobacco in
question; (b) since 95% of the tobacco produced by it was for export on which it was not required to collect taxes, it
could not be required to provide security in relation to tobacco intended for export; and (c) interpreting the legislation
as being applicable to tobacco manufactured for export had the effect of imposing an unconstitutional indirect tax on
a manufacturer, which is ultra vires the province’s legislative powers.
The appellant’s appeal was dismissed. The Minister’s interpretation of paragraph 12(2)(f.1) of the TTA was entitled to
deference and was subject to a standard of review of reasonableness (see Dunsmuir v. New Brunswick, 2008 UDTC 101
(SCC)). UFCT is defined in the TTA as “fine cut tobacco” that is not tobacco falling within the definition of “marked
fine cut tobacco”. On the evidence, and despite the appellant’s argument to the contrary, its tobacco was “fine cut
tobacco” and not “marked fine cut tobacco”, and hence fell clearly within the definition of UFCT. Its attempt to
suggest otherwise distorted the language in the TTA and was plainly wrong. The pith and substance of the TTA is
plainly the imposition of a tax on the consumption of tobacco. This is direct taxation within the province, falling
squarely within provincial jurisdiction under subsection 92(2) of the Canada Constitution Act. Similarly paragraph
12(2)(f.1) of the TTA is in pith and substance a provision in furtherance of the legislative scheme to ensure the
integrity of the machinery for collection of the tax under the TTA. The purpose of that paragraph is to proactively
protect against lost tax revenue should product be diverted out of non-taxable markets and into the domestic market.
And as the Minister correctly pointed out, paragraph 12(2)(f.1) falls within Ontario’s legislative jurisdiction because it is
in furtherance of a valid scheme of direct taxation within the province, and is thus constitutionally valid.
Grand River Enterprises v. Ontario (Finance)
2017 DTC 5105

Losses incurred under Forward Contract found to be on income account
The taxpayer had entered into a Forward Contract with respect to the shares of a Canadian bank, based on his belief
that such shares would decline in value over the short term. The taxpayer also held shares in that bank as part of his
investment portfolio. Cash Settlement Payments (the “Payments”) were made under the Forward Contract in the 2004,
2005, and 2006 taxation years. In his returns for those years, the taxpayer treated such Payments as being on income
account and claimed business losses in the aggregate amount of $9,936,149. The minister subsequently reassessed the
taxpayer on the basis that the Payments made were on account of capital and therefore resulted in capital losses. The
taxpayer appealed from that reassessment, arguing that the Forward Contract was an adventure or concern in the
nature of trade, while the minister took the position that the Forward Contract was entered into to hedge the bank
shares already held by the taxpayer.
The appeal was allowed. The Tax Court held that the issue for determination was whether the losses incurred by the
taxpayer were on income or capital account. In making that determination, the Court was required to assess whether
the Forward Contract was, in and of itself, an adventure or concern in the nature of trade for the taxpayer and, if it
was, whether the taxpayer had hedged a capital asset when he entered into the Forward Contract, such that the Cash
Settlement Payments would be converted from payments made on income account to ones made on capital account.
On the first question, the Court held that while all of the circumstances of the transaction must be considered, the
most determinative factor is the intention of the taxpayer at the time of acquiring the property. If that intention
reveals a scheme for profit-making, then the transaction will be an adventure or concern in the nature of trade. The
Court concluded, based on both the evidence of the taxpayer, which it found to be credible, and on the objective
evidence, particularly the terms of the Forward Contract, that the taxpayer’s sole purpose and intention was to
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speculate on and profit from an anticipated decline in the share price. The Court was, in addition, satisfied that the
required scheme for profit-making was present. The Court then considered, in the second part of the required analysis,
whether the Forward Contract transaction carried out represented a hedge with respect to a capital asset, that asset
being the other bank shares held by the taxpayer. The Court held that it did not. It concluded that the taxpayer did
not have a clear intention to hedge when he entered into the Forward Contract and that the facts of the case did not
show a link both in terms of quantum and timing between the Forward Contract and the ownership of the bank shares
or any transaction in respect of the bank shares. As well, the existence of an offsetting transaction was a prerequisite,
on the facts of the case, to a finding that there was a hedge. The Court found that the only link to be found between
the Forward Contract and the bank shares was insufficient to call for a finding of a hedge on the facts of the case.
MacDonald v. The Queen
2017 DTC 1104

Replacement of part of commercial premises deductible in current year
The corporate taxpayer was the owner of a property which included both residential and commercial premises and a
parking garage. In 2010 and 2011 the taxpayer incurred costs of approximately $4,000,000 to replace much of the roof
of the parking garage. The taxpayer deducted the entire expense in the years in which it was incurred but the minister
reasssessed, taking the position that the disallowed expenditures were depreciable expenditures giving rise to capital
cost allowance. The taxpayer appealed from that reassessment.
The appeal was allowed. The Court held at the outset that there were no issues of quantum or credibility, and
no significant factual issues. As well, there was no question but that the expenditure in issue was made for the purpose
of producing income from business. The issue before the Court was the proper characterization of the facts in the
context of the applicable law, to determine whether the expense incurred should be treated as current or capital in
nature. The Court noted that the Income Tax Act does not provide any guidance as to what is a depreciable
expenditure, and that such determination was to be made based on factors set out in the jurisprudence. Following a
detailed review of the work carried out in 2010 and 2011 in light of those factors, the Court held that while the
determination was not clear-cut, the balancing of factors favoured the treatment of the expense as a current
deduction. In particular, the Court noted that, while the repairs included a number of technical improvements, they
were nonetheless repairs and not the creation of something new. There was, in the Court’s view, no improvement in
the functionality or profitability of the garage. The reassessment was referred back to the minister for reconsideration
and reassessment on the basis that the expenses incurred were a current expense.
Aon Inc. v. The Queen
2017 DTC 1101
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