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Where a taxpayer disposes of anything to a non-arm’s length person for proceeds less
than fair market value (“FMV”) or by way of a gift, paragraph  69(1)(b) deems the
taxpayer to have received proceeds of disposition equal to the FMV. However, this

Current Items of provision only applies to the transferor’s proceeds and does not bump up the acquirer’s
Interest . . . . . . . . . . . . 3 adjusted cost base (“ACB”). This rule has the potential to cause double taxation,

particularly where the actual proceeds are much lower than FMV, such as $1. It is my
understanding that a $1 consideration is often added to a contract for drafting purposes

Focus on Current to ensure its legal validity. That said, this common practice may result in unintended tax
consequences, and it is up to us to navigate them.Cases . . . . . . . . . . . . . . . 5

Consider the following example:

Recent Cases . . . . . . 14 A taxpayer transfers their rental property (with an FMV of $500,000, and ACB of

$300,000) to their adult child for $1 consideration. Presumably, the adult child will live in

the property or continue to use it to earn rental income. Taxpayers are deemed not to

deal at arm’s length if they are related or unrelated persons where the facts indicate a

non-arm’s length relationship. Since the taxpayer and the adult child are related by virtue

of their blood relationship, paragraph 69(1)(b) deems the taxpayer to have received

proceeds of disposition equal to $500,000. The taxpayer is required to report a $100,000

taxable capital gain as a result. Paragraph 69(1)(b) is one-sided, so the adjustment to

FMV only applies to the seller’s proceeds; the adult child’s ACB is unaffected and is equal

to the cost of $1. If they were to sell the property immediately after acquiring it, they

would also realize a (nearly) $250,000 taxable capital gain. This scenario is an unintended

case of double taxation, and then some!

However, the operation of paragraph 69(1)(c) may provide relief to the adult child.

Essentially, where a taxpayer acquires property by way of a gift, bequest, inheritance, or

transfer where no change in beneficial ownership occurs, paragraph  69(1)(c) deems the

taxpayer “to acquire the property at its fair market value”. Although the word “cost” is

noticeably absent from the wording, it is generally understood that this provision deems

the taxpayer’s cost to be equal to the FMV of the property at the time it was acquired.

In order for a paragraph 69(1)(c) cost bump to apply in this example, the adult child

would have to acquire the property by way of a gift.

So the crucial question that ultimately determines whether there will be double taxation

or not is: Is a non-arm’s length sale for $1 a gift? In my opinion, acquiring property as

valuable as real estate for a consideration as meagre as a dollar is unquestionably a gift

(in the common meaning of the word). A cup of coffee cannot be bought for $1, so the

consideration might as well be nil. However, since the term “gift” is not defined under

the Income Tax Act, whether a transaction is in fact a gift is a mixed question of fact

and law.
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The CRA’s Interpretation
At the APFF 2014 Conference Roundtable,1  the CRA was asked to provide an opinion on the application of
paragraph 69(1)(c) with respect to a scenario basically identical to the example used above. Specifically, the CRA was
asked if it could adopt a position with respect to the disposition of property for $1, similar to that which Revenue
Quebec published in Interpretation Bulletin 422-1/R1. An administrative policy would reduce the need to interpret the
facts and add certainty with respect to the treatment of such transactions.

However, the CRA was unable to provide any further clarity or an administrative policy. Rather, they stated that the
question of whether a transaction was a sale or a gift was a mixed question of fact and law. In order to make such a
determination, the CRA would need to review the terms of the contract, the applicable private law, and the particular
circumstances of the situation. The CRA’s response was provided in the context of the Civil Code of Quebec, but these
same principles can be applied in a common law setting too. Notably, the CRA already has an administrative policy
with respect to what constitutes a gift (under common and civil law), for the purposes of the charitable donation
deduction and tax credit, in Income Tax Folio S7-F1-C1:

1.2 Under the common law, “a gift is a voluntary transfer of property owned by a donor to a donee, in return
for which no benefit or consideration flows to the donor” (The Queen v Friedberg, [1992] 1 CTC 1, 92 DTC
6031 (FCA)). Generally, for purposes of sections 110.1 and 118.1, a gift under common law is made if a
taxpayer has donative intent, and all three of the following conditions are satisfied:

● there must be a voluntary transfer of property to a qualified donee;
● the property transferred must be owned by the donor; and
● no benefit or consideration must flow to the donor.

1.3 Under the civil law, Article 1806 of the Civil Code of Québec (C.C.Q.) provides that a gift is a contract by
which the donor transfers ownership of property to the donee by gratuitous title.

It is generally accepted that a transfer is made by gratuitous title when:

● the transfer impoverishes the donor to the benefit of the donee and is made without any corresponding
consideration; and

● it is the donor’s intention to enrich the donee without receiving any corresponding consideration.

It is surprising that the CRA was reluctant to establish a similar position with respect to paragraph 69(1)(c). Absent an
administrative position, an examination using established legal principles is the only option that remains.

Applying the Law and Facts
Determining whether a transfer of property is a gift for common or civil law purposes is a mixed question of law and
fact. A study by the Department of Justice that compares the concept of a gift for common law, civil law, and tax law
purposes contains excellent summaries of the legal principles surrounding each concept.2 The common law section of
this study highlights an important principle relating to this discussion: “the donor must not draw any personal benefit,
either directly or indirectly, in consideration for the transfer. The gesture must be entirely gratuitous and a reflection of
liberal intent on the part of the donor in regard to the donee.”3 Common law has long established that “a gift is a
voluntary transfer of property owned by a donor to a donee, in return for which no benefit or consideration flows to
the donor.”4 Therefore, it is possible that a mere $1 in consideration could indicate that the transfer is not legally a gift,
particularly since the only reason that the $1 is added to the transfer documentation is to ensure that there is in fact
consideration for the transfer from the contractual perspective. On the other hand, it could be interpreted that a $1
amount is so insignificant that the donor does not draw any personal benefit from it. Possibly helping matters is the
fact that when title is conveyed the $1 consideration is almost never paid as a practical matter, although the
documentation states that it has been.

Basically, it is difficult to provide a definitive answer without further guidance from an authority such as the courts or
the CRA. For this reason, whenever property is transferred for below-FMV consideration (whether the parties are related
or not), it is prudent to examine whether subsection 69(1) might apply. Being a tax specialist, I admit that I am likely
to be unaware of any non-tax court decisions that examine contract or gifting laws in the context of a $1 transfer
between related parties. I encourage any reader with a legal background to share their thoughts on this matter.5

1 Window on Canadian Tax ¶12,833.

2 See .

3 Ibid.

4 The Queen v. Friedberg, 92 DTC 6031.

5 cameron.mancell@wolterskluwer.com
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CURRENT ITEMS OF INTEREST

CRA Makes Statement Regarding BP Canada Decision 

Tax Topics no. 2354 contained a summary of the Federal Court of Appeal’s decision in BP Canada Energy Company v.
MNR (2017 DTC 5028). The court found that BP Canada was not obligated to provide a list of its uncertain tax
positions pursuant to a requirement to provide information issued by the CRA. The CRA has decided not to appeal this
case to the Supreme Court of Canada. Rather, the CRA will update its audit procedures to clarify where such
information may be requested from taxpayers.

Minister of National Revenue Provides Update on Tax Compliance
Improvements 

Diane Lebouthillier, Minister of National Revenue, issued a progress update on the government’s commitments made in
response to a report made by the Standing Committee on Finance. This report, issued on February 22, 2017,
recommended various actions that the government should make with respect to offshore tax avoidance. The progress
update contained a few interesting points.

The CRA has identified several areas to improve with respect to the advance income tax ruling process. Improvements
will include:

● stronger communications with taxpayers,

● increased awareness and education for tax professionals,

● retaining and meeting the current 90-day service target, and

● guidelines for advance rulings on issues that are questions of fact.

The CRA has also completed a review of its voluntary disclosure program (“VDP”) in response to one of the report’s
recommendations and released its revised VDP policies on June 9, 2017. These will be finalized in the Fall after external
consultation. For more information see the news item below.

Joint CBA/CPAC Submission on Taxation of WIP for Professionals 

On May 31, 2017, the Joint Committee on Taxation of the Canadian Bar Association (“CBA”) and Chartered
Professional Accountants of Canada (“CPAC”) filed a submission with Finance Canada regarding the 2017 federal Budget
proposal to prevent professional businesses from excluding their year-end work in progress (“WIP”) from their income.
Under the proposal, they would have to include WIP in their income at its fair market value (“FMV”) or at the lower of
its cost or FMV. The committee understands the policy rationale to match income with related expenses but is
concerned with the uncertainty and compliance burden that could result from the proposal.

Joint CBA/CPAC Submission on New Small Business Deduction Rules 

On June 2, 2017, the Joint Committee on Taxation of the Canadian Bar Association (“CBA”) and Chartered Professional
Accountants of Canada (“CPAC”) filed a submission with Finance Canada (previously filed with the Canada Revenue
Agency on February 14, 2017) concerning the small business deduction (“SBD”) rules announced in the 2016 federal
Budget. The committee was concerned with the new rules, especially with their impact on structures and transactions
that were never undertaken for the purpose of multiplying SBD claims. The committee agrees with the policy rationale
to make sure that any single business only had access to a single SBD limit. However, the new specified partnership
income or specified corporate income provisions, and the new carve-out rules applicable to certain structures, would
fall outside and go well beyond the proposed policy of simply preventing taxpayers from making unwarranted multiple
SBD claims.
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Study on Individual Income Tax Gap in Canada

On June 6, 2017, the Canada Revenue Agency released a study for the year 2014 showing that Canada’s tax gap for
personal income tax not collected from Canadian individual taxpayers was $8.7 billion or 6.4% of all the personal
income tax revenue that should have been collected. The main sources of the gap are unreported income from the
underground economy and estimates of taxes assessed but not collected from individual taxpayers. The CRA announced
that the next study in the tax gap series would be released in 2018 and focus on international tax evasion.

Canada Signs Treaty Shopping Agreement

On June 7, 2017, Canada signed the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting. As a result, Canada’s tax treaties with other participating jurisdictions will be modified with
an added preamble and technical rule. The Department of Finance issued a brief technical explanation of what this
means for Canada’s tax treaties. Essentially, a principal purpose test will be added to the treaties. Benefits under a tax
treaty will be denied where one of the principal purposes of an arrangement or transaction is to obtain a benefit under
that tax treaty. Canada also adopted a provision of the BEPS minimum standard that will result in adding a mandatory
binding arbitration provision to its bilateral treaties.

CRA Publishes Draft Changes to Voluntary Disclosure Program 

The CRA released a draft information circular which contains proposed changes to the voluntary disclosure program
(“VDP”) on June 9, 2017. An online consultation has been launched, and comments on these proposed changes will be
accepted up until August 8, 2017. The draft information circular specifically relates to income tax disclosures. Changes
relating to disclosures for GST/HST and excise tax purposes are addressed in a separate draft GST/HST Memorandum.

With respect to income tax disclosures, several changes to the VDP are proposed in accordance with recommendations
made by the Offshore Compliance Advisory Committee. The most notable change is that relief from interest and
penalties will be limited in certain circumstances. Essentially, major cases of non-compliance will receive less generous
relief than what is otherwise offered by the program. The draft circular lists examples of situations that would be
considered major cases of non-compliance:

● active efforts to avoid detection through the use of offshore vehicles or other means,

● large dollar amounts,

● multiple years of non-compliance,

● a sophisticated taxpayer,

● the disclosure is made after an official CRA statement regarding its intended focus of compliance or following CRA
correspondence or campaigns,

● any other circumstance in which a high degree of taxpayer culpability contributed to the failure to comply.

Where a voluntary disclosure falls into one of these situations, the taxpayer is only granted relief from gross negligence
penalties (as opposed to all penalties in other cases). Moreover, interest relief will not be available in such situations.

Going forward, the VDP will require the payment of the estimated tax liability as a condition of eligibility for the
program.

The following types of applications will no longer be eligible for the VDP:

● applications involving transfer pricing;

● applications from corporations with gross revenue exceeding $250 million; and

● applications that disclose income from proceeds of crime.

Also, computation of interest relief will be modified. Where the program used to grant interest relief for the years
preceding the three most recent years of returns, the VDP will only provide relief for 50% of the interest in those
periods.

If all of the proposed changes are implemented, they will apply as of January 1, 2018.
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Interest Rates for Third Quarter of 2017
The CRA announced the prescribed annual interest rate that applies to amounts owed to/by the CRA to individuals and
corporations for the third quarter of 2017 (July 1 to September 30). There are no changes since the previous quarter,
except for the rate applicable to corporate taxpayers’ pertinent loans or indebtedness, which increased to 4.55%.

Standing Committee on Public Accounts Report on Income Tax Objections
On June 21, 2017, the Minister of National Revenue tabled the Government of Canada’s response to the report of the
House of Commons Standing Committee on Public Accounts on income tax objections. The CRA accepted all of the
recommendations in the report and reiterated their commitment to improving the objections process and better serving
Canadians. Since fall 2016, the CRA implemented an action plan to address the delays in processing objections. To
improve the timeliness of the CRA’s decisions and keep taxpayers informed of the status of their objections, the
following standards were implemented for low-complexity objections:

● Contacting taxpayer or representative within 30 days from receiving the objection.

● Publishing a new service standard of 180 days 80% of the time.

Bill C-44 Receives Royal Assent
On Thursday, June 22, 2017, Bill C-44, An Act to implement certain provisions of the budget tabled in Parliament on
March 22, 2017 and other measures, received Royal Assent. The Senate passed the bill on Thursday morning after a
contentious previous day, where the Senate introduced amendments to the proposed increases on wine, beer, and
alcohol. The House rejected those changes on the basis that the Senate did not have the authority to make changes
relating to financial matters. The Senate maintained that it did have the power to amend any bill, but still passed Bill
C-44 without the amendments. From a practical perspective, with the House adjourned for the summer, if Bill C-44
hadn’t passed it would have been on hold until the House returned in September, unless MPs had returned  to push it
through. This may foreshadow an interesting constitutional issue at some point in the future.

The bill will allow the government to implement the following priorities:

● Funding for home care and mental health services to provinces and territories.

● Establishment of the Canada Infrastructure Bank to fund various infrastructure projects.

● Expansion of Employment Insurance benefits to help families with different needs.

● Support Canadian veterans and their families in transition from military to civilian life.

● Simplification of disability tax relief system for caregivers of infirm dependants.

● Allow students enrolled in occupational skill courses to qualify for a tuition tax credit.

● Support a Pan-Canadian Artificial Inteligence Strategy to retain and attract top talent.

● Strengthen the Parliamentary Budget Office to make it truly independent.

FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.
Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,
Calgary, and Vancouver.

Non-Resident Person Had De Facto Control of Taxpayer Through
Economic Influence Derived From Rights in a Commercial Agreement 
Aeronautic Development Corporation v. The Queen, 2017 DTC 1019 (Tax Court of Canada)

This case is a decision in which the Tax Court of Canada (Hogan J.) provides clarification on the test for de facto
control of a corporation.

The issue in the case is whether the taxpayer was de facto controlled, directly or indirectly, by a non-resident individual
and/or a non-resident corporation, in which case the taxpayer would not be a Canadian controlled private corporation
(“CCPC”) for the purpose of its scientific research and experimental development (“SR&ED”) tax credit claims. Hogan J.
held that a non-resident individual and a non-resident corporation de facto controlled the taxpayer because the
taxpayer was economically dependent on the cash flow provided to it by the non-resident corporation (controlled by



TAX NOTES 6

the non-resident individual), which was its sole client.

Mr. Richard Silva, a non-resident of Canada, is an engineer and an architect who has extensive experience in the field of
aeronautics. Mr. Silva invested in a Canadian company that developed a small amphibious aircraft known as the
Seawind. After the Seawind prototype crashed during a test flight and the Canadian company went bankrupt, Mr. Silva
acquired assets of the company, including intellectual property rights to the Seawind and a technical data base
pertaining to the work for certification of an aircraft. In April 2009, Mr. Silva caused the taxpayer, Aeronautic
Development Corporation (“ADC”), to be incorporated as a Nova Scotia unlimited liability corporation. Seawind Corp., a
US corporation controlled by Mr. Silva, became the sole shareholder of ADC. In August 2009, ADC issued additional
common shares, and the majority of its common shares were then held by Canadian residents. In August 2009,
Seawind Corp. held 46% of ADC’s common shares.

Seawind Corp. was the sole client of ADC. In April 2009, the taxpayer ADC entered into a Development Agreement
with Seawind Corp., which at that time wholly owned the taxpayer, to provide services necessary to complete the
prototyping and certification of the Seawind. Under the Development Agreement, all rights to intellectual property
resulting from the work carried on by ADC became the property of Mr. Silva and Seawind Corp. The materials,
equipment, and tools acquired by ADC were funded by and belonged to Seawind Corp. ADC was financially dependent
on Seawind Corp. and could not operate when there was no additional funding. ADC did not pay rent for the use of
hangar space that belonged to Sea Air Composites, a corporation controlled by Mr. Silva.

Under the Development Agreement, the prototyping and certification expenses, net of claimed SR&ED tax credits
(“certification expenses”), were to be reimbursed by Seawind Corp. ADC was also entitled to receive an additional
amount equal to 5% of its certification expenses (the “markup”). This amount, although never paid, was required under
the Development Agreement to go towards financing certification expenses, and not to pay dividends to ADC’s
shareholders or to fund other projects.

ADC claimed refundable SR&ED tax credits in the amount of $1,295,969.00 in respect of expenditures it incurred in its
2009, 2010, and 2011 taxation years. The Minister disallowed the refundable SR&ED tax credit claim on the basis that
ADC was not a CCPC during this period because ADC was de facto controlled by Seawind Corp and Mr. Silva.

Pursuant to the definition of CCPC under subsection 125(7) of the Income Tax Act (the “Act”), a private Canadian
corporation cannot qualify as a CCPC if it is “controlled, directly or indirectly in any manner whatever” by a
non-resident. Subsection 256(5.1) provides the statutory meaning of “controlled directly or indirectly in any manner”
for the de facto control test:

For the purposes of this Act, where the expression “controlled, directly or indirectly in any manner
whatever,” is used, a corporation shall be considered to be so controlled by another corporation, person or
group of persons (in this subsection referred to as the “controller”) at any time where, at that time, the
controller has any direct or indirect influence that, if exercised, would result in control in fact of the
corporation, except that, where the corporation and the controller are dealing with each other at arm’s
length and the influence is derived from a franchise, licence, lease, distribution, supply or management
agreement or other similar agreement or arrangement,  the main purpose of which is to govern the
relationship between the corporation and the controller regarding the manner in which a business
carried on by the corporation is to be conducted, the corporation shall not be considered to be
controlled, directly or indirectly in any manner whatever, by the controller by reason only of that
agreement or arrangement. [emphasis added]

The taxpayer argued that the Development Agreement should not be considered in the de facto control analysis
because the agreement falls under the exclusion in subsection 256(5.1) of the Act. However, Hogan J. found that at the
time at which ADC and Seawind Corp. entered into this agreement, the parties were not at arm’s length because
Mr. Silva indirectly, and Seawind Corp. directly, controlled ADC. The two corporations were related at that time by
virtue of subparagraph  251(2)(b) of the Act, given that Seawind Corp. wholly owned ADC, and were deemed not to be
dealing with each other at arm’s length by virtue of paragraphs 251(5)(a) and 251(1)(a) of the Act. Hogan J. further
held that, following the execution of the Development Agreement, the parties continued not to deal at arm’s length by
virtue of paragraph 251(1)(c) because they did not work on normal commercial terms. First, Mr. Silva unilaterally
defined the terms and conditions of the Development Agreement. ADC did not renegotiate the terms and conditions of
the Development Agreement when the initial term of the agreement expired, notwithstanding that ADC was operating
at a deficit. ADC also did not object when the 5% markup was not paid by Seawind Corp. Second, ADC did not pay
Sea Air Composites for the use of hangar space.

Hogan J. relied on the test set out in McGillivray Restaurant Ltd. (2016 DTC 5048 (FCA)), which reaffirmed the Silicon
Graphics and Transport Couture decisions, that in order for there to be a finding of de facto control, a person or group
of persons must have the clear right and ability to effect a significant change in the board of directors or the powers of
the board of directors, or to influence in a very direct way the shareholders who would otherwise have the ability to
elect the board of directors. As confirmed in McGillivray, the test is open-ended. Although not cited by Hogan J. in this
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case, the Federal Court of Appeal in Lyrtech RD Inc. v. The Queen (2015 DTC 5054) previously held that factors such as
the commercial or contractual relationships of the corporation (e.g., economic dependence on a single supplier or
customer) may be relevant. Hogan J. stated that:

[t]he evidence must allow the Court to discern that it would be unlikely that the shareholders would exercise
their voting rights independently of the controller’s wishes.

After reviewing the commercial relationship between the parties, Hogan J. concluded that Mr. Silva and Seawind Corp.
de facto controlled ADC through economic influence derived from the rights contained in the Development Agreement,
given that:

● ADC had nominal share capital and nominal fixed assets;

● all of the equipment and rights to intellectual property belonged to Seawind Corp.;

● ADC was entirely dependent on the cash flow provided to it by Seawind Corp.; in this regard, when Seawind Corp.
ceased to fund ADC, ADC suspended its operations;

● Seawind Corp. was ADC’s sole client;

● Mr. Silva unilaterally defined the terms and conditions of the Development Agreement and controlled both parties
when the Development Agreement was entered into; and

● the Seawind aircraft was to be manufactured and sold by Sea Air Composites, a company controlled by Mr. Silva.

ADC argued that it had other sources of funding. One of its shareholders and employees, Ms. Dessertine, provided ADC
with $75,000 of funding through an investment that she made in Sea Air Composites. However, Hogan J. found that an
indirect investment through Sea Air Composites, which was controlled by Mr. Silva, only reaffirmed that it would be
“foolhardy” to directly invest in ADC, which offered no potential for earnings growth. Furthermore, Hogan J. found that
while Ms. Dessertine was a competent manager at ADC, operational and management control was irrelevant in the
application of the de facto control test, as affirmed in McGillivray. In addition, Ms. Dessertine’s continued employment
depended on the wellbeing of ADC, which depended entirely on Seawind Corp. and Mr. Silva.

The second issue in the case concerned procedural fairness. Two weeks before the hearing, the Minister raised a new
argument that was not outlined in the pleadings. The new argument suggested that Seawind Corp. continued to have
de jure control of ADC until March 9, 2012 because the subscription price for certain common shares was not paid
until that date.

Hogan J. held that the Minister may advance an alternative legal argument in support of an assessment at any time
pursuant to subsection 152(9) of the Act. However, Hogan J. concluded that, pursuant to general procedure rules, and
in the absence of consent of the other party, raising a new argument two weeks before the hearing “would be a clear
violation of procedural fairness”. Hogan J. held, in any event, that the Minister had failed to establish that the shares
were not paid for as required pursuant to ADC’s articles. Since no delay was caused in the hearing, Hogan J. did not
award any costs to the taxpayer in respect of this issue.

This case clarifies that economic influence derived from the rights in a commercial agreement is a factor that the
courts will consider in a de facto control analysis. A non-resident person will likely be considered to exercise de facto
control over a taxpayer if it is the sole client of the taxpayer, is not at arm’s length with the taxpayer, and provides
the main source of cash flow to the taxpayer through a commercial agreement without which the taxpayer would
cease its operations. In such circumstances, a non-resident person would likely be in a position to exert sufficient
economic influence through the rights under an agreement over the voting shareholders, and would not be saved under
the exception in subsection 256(5.1) of the Act.

There appears to be no doubt that the primary purpose of the incorporation of the taxpayer was to take advantage of
the SR&ED tax credits at the rate of 35% available for a CCPC. In fact, Mr. Silva said that Investissement Québec and
Industry Canada advised him that he could become eligible to receive SR&ED tax credits if the development work were
carried out in Canada by a CCPC. Tax lawyers and accountants may therefore wish to caution their clients that
implementation of a structure the sole purpose of which is to gain access to SR&ED tax credits available to CCPCs
may have a high risk of failure where a non-resident person does not deal at arm’s length with the corporation formed
to carry out the SR&ED, and where the non-resident has economic influence over it through rights under a commercial
agreement.

The decision has been appealed to the Federal Court of Appeal.

— Yaroslavna Nosikova, Articling Student
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Back to Basics on Hearsay
CBS Canada Holdings Co. v. The Queen, 2017 DTC 5036 (Federal Court of Appeal)

This case was an appeal of a Tax Court decision on a Crown motion to strike an affidavit that the taxpayer filed as
evidence to be used in a motion that was brought by the taxpayer. The taxpayer brought its motion to have the Tax
Court enforce the terms of a settlement that had been reached by the parties prior to trial. The Tax Court allowed the
Crown’s motion and ordered that the affidavit be struck on the basis that it contained statements that were hearsay
evidence, and such statements could not be shown to be necessary and reliable for the purpose of helping the Tax
Court to decide the taxpayer’s motion.

The circumstances underlying the taxpayer’s motion concerned the Minister’s refusal to implement the settlement
reflected in the minutes of settlement. It appears that, some time after the execution of the minutes of settlement, the
Minister began questioning whether amounts shown as the taxpayer’s available losses in a schedule to the minutes of
settlement were, in fact, available for application to the taxation years covered by the settlement. In light of the
discrepancy as to the amount of the available losses, it appears that the Minister was taking the position that the
required reassessments could not be issued in accordance with the minutes of settlement because doing so would be
contrary to the provisions of the Act.

The affidavit in question was sworn by a lawyer in the firm that represented the taxpayer both in the appeal of the
Minister’s reassessment in the Tax Court and the motion to have the Tax Court enforce the settlement. The lawyer that
swore the affidavit was not the lawyer who had conduct of the taxpayer’s appeal or the motion. It appears that the
information in the affidavit mainly described the history of the negotiations between the counsel for the parties
concerning the settlement, and identified (and attached as exhibits) the documents that were relevant to those
negotiations.

In advance of the hearing of the taxpayer motion, the Crown cross-examined the affiant on her affidavit and sought to
question her on the existence of the losses which appeared in the schedule to the minutes of settlement, which
presumably was an exhibit to her affidavit, and whether or not she was counsel for the taxpayer. On both topics, the
affiant refused to answer on the basis of legal privilege. The Crown’s response was to bring the motion to have her
affidavit “struck”.

The Tax Court allowed the Crown’s motion and struck the affidavit on the basis that the amount of the losses available
was a pivotal issue in the taxpayer’s motion to have the settlement enforced and, as evidence of the amount of the
taxpayer’s available losses, the relevant portions of the affidavit would be hearsay which did not meet the legal
requirements of being necessary and reliable. The Tax Court also criticized the affiant for breaching her obligation under
the legal profession’s rules of professional conduct to not swear an affidavit on contentious issues in a proceeding
where the lawyer is also the advocate. The Tax Court also supported its decision on the basis that it was proper for the
Crown to cross-examine the affiant on the loss amounts that appeared in the documents that were attached as
exhibits, as that information was “crucial” to the taxpayer’s motion to enforce the settlement and it would be
prejudicial to the Minister to not have the ability to cross-examine the affiant on that topic.

On appeal to the Federal Court of Appeal, the appellate court overturned the Tax Court’s decision on the motion to
strike, principally on the basis that, given the purpose for which the particular affidavit was being tendered, the
statements in the affidavit were not hearsay. Hearsay is an out-of-court statement that is tendered as proof of the
contents of the statement. Here, the taxpayer was intending to rely on the affidavit as evidence of the fact that the
parties had been working towards a settlement, that the settlement terms were reflected in the minutes of settlement,
and that the parties had undertaken to settle on the basis reflected in the minutes of settlement. Although the
affidavit would likely confirm that the amounts of the taxpayer’s losses were relevant to the negotiations and the
terms of settlement, the Tax Court had no reason to believe that the taxpayer was intending to rely on the affidavit
and attached exhibits as evidence that the amount of losses shown in the documents were, in fact, available to apply
to the relevant taxation years. The Federal Court of Appeal did however acknowledge that, had the taxpayer intended
to rely on the affidavit and attached exhibits to prove the existence of the relevant losses, the information would have
been hearsay.

With respect to whether the Minister would be prejudiced by not having the opportunity to cross-examine the affiant
on information concerning the taxpayer’s available losses reflected in the exhibits attached to her affidavit, the Federal
Court of Appeal indicated that, in the circumstances, this type of information was outside of the scope of the type of
matters on which she could be cross-examined. Her affidavit put into evidence the negotiations and terms of
settlement. The factual basis underlying the taxpayer’s available losses was neither related to nor collateral to that
theme.

The Federal Court of Appeal also confirmed that it was not improper for the affiant to swear the affidavit in question
because, while she may have been a lawyer in the firm that represented the taxpayer corporation, she was not and had
never appeared as advocate for the taxpayer in the Tax Court proceeding or on appeal in the Federal Court of Appeal.
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While this decision sheds some light on the circumstances in which a lawyer can swear an affidavit in a proceeding
where the lawyer’s firm is representing the party that is tendering the affidavit as evidence, and confirms that simply
attaching exhibits to an affidavit does not necessarily expand the permissible scope for the cross-examination to factual
matters that are not raised in the body of the affidavit, it is probably most useful as a reminder that a statement will
(or will not) be hearsay depending on the purpose for which the statement is being tendered. If the intention is to
show that the statement was made, irrespective of whether the statement is true, then it is not hearsay. However, if
the statement is being tendered to show both that the statement was made and that the substance of the statement
was true, then the statement would be hearsay and its use will depend on the rules of law that govern when hearsay
can and cannot be used as evidence in a proceeding.

— John Yuan

Paving the Road to Hell
High-Crest Enterprises Limited v. The Queen, 2017 DTC 5057 (Federal Court of Appeal)

This case was an appeal of a decision of the Tax Court of Canada on an HST matter. However, the principal issue
raised by the taxpayer in its appeal to the Federal Court of Appeal was a procedural question — namely, whether the
Tax Court’s decision should be set aside because it was authored by a different judge of the Tax Court than the judge
who presided over the hearing in circumstances where the case was not reassigned due to death, illness, absence,
disqualification, or other justifiable reason. As discussed below, the majority of the Federal Court of Appeal allowed the
taxpayer’s appeal and reverted the matter back to the Tax Court to have a decision rendered by the Tax Court judge
who heard the case.

The taxpayer in this case was a nursing home facility builder and operator. The substantive issue in the Tax Court was
how the HST self-supply rules applied in the context of the taxpayer’s construction of an addition to one of its existing
nursing homes and, in particular, whether section 191.1 of the Excise Tax Act applied to deem the taxpayer to have
collected HST on the self-supply of the addition based on the cost of the addition. If not, the HST on the self-supply
would be based on the fair market value of the addition, which in this case was lower than the taxpayer’s cost.

The appeal was heard by the Tax Court on February 26, 2014. Almost 17 months later, on June 23, 2015, the Chief
Justice of the Tax Court convened a conference call with counsel for the parties in which the Chief Justice stated that
“for the purpose of having a judgment rendered on this appeal as soon as possible”, he had to remove the file from the
presiding justice for determination. In the June 2015 conference call, the Chief Justice offered two options to the
parties. The first option was to assign the file to a judge of the Tax Court chosen by the Chief Justice, and that judge
would render a decision based on the transcripts. The second option was to conduct a new trial altogether with a new
judge assigned by the Chief Justice. Counsel for the Minister proposed a third option of allowing the presiding judge
more time to complete the judgment, but the Chief Justice was not prepared to offer that option.

Counsel for the parties subsequently jointly chose to have the matter determined by another judge based on the record
and transcripts, rather than to conduct a new trial. As a result, a decision was rendered by another judge of the Tax
Court on September 30, 2015, dismissing the taxpayer’s appeal and thereby upholding the Minister’s assessment which
applied section 191.1 of the Excise Tax Act to the taxpayer’s self-supply of the addition to the nursing home.

In the Federal Court of Appeal, despite the Crown’s argument that the Chief Justice did have the power to remove the
file from the presiding judge and assign it to another judge pursuant to powers under the Courts Administration Service
Act and the Tax Court of Canada Act, the Court (per Webb J.A., concurred by Pelletier J.A.) held that the Chief Justice
of the Tax Court only had the continuing power to assign and reassign a case before it was heard. Once a judge had
started to hear a case, that judge would then be seized with the case and could not be unilaterally removed from that
case by the Chief Justice.

The Federal Court of Appeal examined precedents in the criminal context and found that the Chief Justice could only
reassign the case that had been heard if the presiding judge died or could not continue due to illness, absence,
disqualification, or other justifiable cause. Moreover, as mentioned in Ramsey v. R (1972), 4 NBR (2d) 809 (NBSC (AD)),
“the order or request of the Chief Judge does not constitute such a reason” to reassign a case. The Court endorsed the
Ontario Court of Appeal’s view in R v. Lochard [1973] OJ No 432 (ONCA), which stated that “an excessive workload
was not considered to be a valid reason for a judge to abdicate jurisdiction and have another judge continue with the
case under the applicable provision of the Criminal Code.”

In a civil law context, the Federal Court of Appeal found that all reported cases relating to reassignment of a case from
a judge who was seized of a matter arose following the death or incapacity of the presiding judge. The incapacity
included illness and the situation where the trial judge had to withdraw from the proceeding on the basis of a
reasonable apprehension of bias.

The Federal Court of Appeal in this case said there was no indication of any incapacity of the judge who initially heard
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the case. There was evidence that the particular presiding judge continued to be assigned cases by the Tax Court.
Although the Tax Court had an implied jurisdiction to carry out the functions of a court, the Federal Court of Appeal
found it was unnecessary for the Chief Justice to remove the judge from this matter. As a result, the Federal Court of
Appeal reached the conclusion that the presiding judge was still seized with the matter and the decision rendered by
the second judge was a nullity.

Stratas J.A. issued dissenting reasons that proposed dismissing the appeal. He analyzed the case in three steps:
jurisdiction, discretion, and procedural fairness. For jurisdiction, Justice Stratas said the power to reassign was
coextensive with the need to advance the mission of the court. One of the missions of the court was to avoid undue
delay of decision. As a result, the Chief Justice’s power to reassign extended to situations beyond the death or
incapacity of the original judge assigned to determine the case. For discretion, Justice Stratas said the Chief Justice
would need to carefully weigh the mission of the court against the fundamental principle of adjudicative independence.
For procedural fairness, Justice Stratas said the Chief Justice might need to disclose to the parties the problem affecting
the judge and offer a brief reason out of fairness.

Justice Stratas agreed with the taxpayer that there was procedural unfairness when the Chief Justice exercised the
discretion to reassign the case without asking for submissions from the parties. However, since the taxpayer did not
object to the reassignment until after it had lost in the Tax Court, the failure to object at the time of the reassignment
constituted a waiver despite the procedural unfairness.

It is worth noting that, on the same day that the Federal Court of Appeal issued its decision in this case, the same
panel of Federal Court of Appeal judges released a decision involving exactly the same issue in an appeal of a Tax Court
decision on an income tax matter: Birchcliff Energy Ltd. (2017 DTC 5056). As in the High-Crest Enterprises case, the
Chief Justice of the Tax Court had convened a conference call with counsel for the parties many months after the
conclusion of the hearing to advise that the matter was being reassigned to another Tax Court judge and ask them to
decide between having a new trial or having a different Tax Court judge render a decision based on the trial record and
the transcripts of the hearing. The parties jointly chose the latter option and the new judge issued a decision dismissing
the taxpayer’s appeal. The taxpayer appealed to the Federal Court of Appeal. In contrast to the High-Crest Enterprises
case, the taxpayer in the Birchcliff Energy case did not assert that the Tax Court decision should be overturned because
the case had been reassigned post-hearing to a different Tax Court judge for decision. In other words, the Federal Court
of Appeal, acting on its own initiative, elevated the post-hearing reassignment of the case to a threshold issue. The
majority disposed of the appeal in the same manner that it disposed of the High-Crest Enterprises appeal by ordering
that the matter be sent back to the Tax Court to have a decision rendered by the judge who presided over the trial.

In directing that the two cases be reassigned post-hearing to another Tax Court judge, the Chief Justice of the Tax
Court was clearly trying to ensure that the Tax Court disposed of its outstanding appeals in a timely fashion. Of course,
the unfortunate irony is that his efforts ultimately caused there to be an even longer delay between the end of the
hearing and the Tax Court rendering a proper decision in these two cases. As they say, the road to hell is paved with
good intentions.

— Haiya Peng, Law Student

Minister Prohibited From Reassessing Taxpayer in a Manner Inconsistent
With Agreement Between Tax Authorities Made Pursuant to Treaty 
Sifto Canada Corp. et al v. The Queen, 2017 DTC 1020 (Tax Court of Canada)

The Sifto case is an interesting decision which considers the Minister’s ability to reassess a taxpayer for increased
income and penalties where the taxpayer had previously been reassessed and had agreed to increases to its income
pursuant to the mutual agreement procedure (“MAP”) article of the Canada-United States Tax Convention (the
“Convention”).

Between 2002 and 2006, the taxpayer, a Canadian corporation resident in Canada, sold approximately 50% of its
annual rock salt production from its salt mine operations (in Ontario) to a related US corporation. In 2007, the
taxpayer made a voluntary disclosure regarding errors made in its 2002 to 2006 taxation years that arose due to
incorrect methodology used in a transfer pricing report, resulting in a transfer price that was less than an arm’s length
price. In March 2008, the Minister advised the taxpayer that the voluntary disclosure had been accepted and, in
April 2008, the Minister issued notices of reassessment to the taxpayer for the taxation years in question (collectively,
the “2008 Reassessments”), reflecting the additional income disclosed by the taxpayer and reported in the amended T2
income tax returns filed for those years. The Minister did not audit the taxpayer prior to issuing the 2008
Reassessments.

As a result of the 2008 Reassessments, and the economic double taxation that resulted from the adjustment to the
transfer price of the rock salt sold by the taxpayer, the taxpayer and its US parent corporation applied to the Canadian
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Competent Authority (“CCA”) and the United States Competent Authority (“USCA”), respectively, for relief, pursuant to
Articles IX and XXVI of the Convention. The Minister, acting as the CCA, requested that the IRS, acting as the USCA,
allow a deduction in the taxable income of the related US corporation (and therefore in the consolidated US income
tax return of the US parent company) in order to prevent economic double taxation.

After exchanging a series of letters, the CCA and the USCA reached an agreement pursuant to the MAP article,
Article XXVI, of the Convention. The MAP procedure spelled out in the Convention is available only to taxpayers that
believe that they are being taxed in a manner inconsistent with the Convention. In addition, the contracting state of
which the taxpayer is resident must agree with the taxpayer in this respect. Pursuant to the MAP article, both
authorities agreed with the adjustments made by the Minister, and the IRS therefore provided a corresponding
downward adjustment to the consolidated income of the taxpayer’s US parent.

Notwithstanding this agreement, the Minister subsequently reassessed the taxpayer for the 2004 to 2006
taxation years to increase the taxpayer’s income beyond the amounts giving rise to the 2008 Reassessments. The
taxpayer appealed the subsequent reassessments, contending that the Minister and the taxpayer had entered into a
binding agreement that established the transfer price of the rock salt sold by the taxpayer to the related US
corporation during the taxation years in issue. The Minister responded by denying the existence of an agreement with
the taxpayer and, in the alternative, contending that such an agreement (if it existed) did not fix the arm’s length
transfer price of the salt.

Owen J. of the Tax Court considered:

(1) what the MAP agreements had resolved;

(2) whether the taxpayer’s acceptance of the agreements constituted a settlement agreement;

(3) whether the settlement agreement fixed the transfer price of the salt; and

(4) whether the settlement agreement was binding on the Minister.

Owen J. began by rejecting the Minister’s argument that the MAP agreements resolved only the issue of double
taxation, and did not represent the Minister’s agreement to the 2008 Reassessments. Owen J. found that the
correspondence between the Minister and the USCA indicated an agreement between the two parties that the
adjustments to the taxpayer’s income and the income of the taxpayer’s US parent were in accordance with Article IX
of the Convention.

Furthermore, Owen J. affirmed that the agreements which were accepted by the taxpayer gave rise to a settlement
with the taxpayer. Drawing from Apotex v Allergan (2016 FCA 155), the Court noted that the legal framework for
assessing the existence of a settlement involved consideration of whether the following three factors were in place:

(1) a mutual intention, determined objectively, to create legal relations;

(2) consideration flowing in return for a promise; and

(3) agreement terms that are sufficiently certain.

In affirming that the parties did have the requisite intention to create legal relations, Owen J. pointed to the
correspondence between the two parties:

The CCA had complete control over the wording of the Letters, which were put to the Appellant on a take it
or leave it basis. The wording of the Letters was not ambiguous. The language used clearly described the
terms of the MAP agreement reached by the CCA and USCA and asked the Appellant to accept or reject
those terms.

The Court thus held that the correspondence between the CCA and the taxpayer set out the terms of the settlement
based upon the terms reached by the CCA and the USCA regarding the adjustments to be made under paragraphs (1)
and (3) of Article IX of the Convention, including related matters such as the repatriation of the profits to Canada. As a
result, Owen J. rejected the Minister’s argument that there was nothing for the taxpayer to agree to because the
adjustments resulting from the MAP agreement were made only to the income of the US parent corporation. As
evidence that the taxpayer did indeed have something to agree to, the Court noted that agreeing to the MAP terms
provided the taxpayer with certainty regarding the transfer price of the salt and, given the increase in the sale price,
allowed it to receive approximately $11,000,000 free of US withholding tax.

With respect to the issue of consideration (i.e., the second factor listed above as relevant in determining whether a
settlement exists), the Court held that, in exchange for the CCA’s agreement to implement the competent authority
settlement, the consideration flowing from the taxpayer was the implicit agreement not to pursue the issue further
through other available avenues.

In holding that the third factor — i.e., the existence of sufficiently certain terms — was also met, the Court again
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pointed to the letter correspondence between the CCA and the taxpayer, and the fact that the terms of the MAP
agreements were sufficiently spelled out.

Moving on to consider the issue of whether the settlements determined the transfer price of the rock salt, the Court
noted that the MAP agreements between the CCA and the USCA necessarily determined the transfer price of the
relevant transactions reflected in the adjustments of the parties’ income. The Court determined that neither the
voluntary disclosure by the taxpayer, nor the fact that the Minister chose not to audit the adjustments before issuing
the 2008 Reassessments altered that conclusion. Further to this point, the Court noted that:

If the CRA had an issue with the adjustments suggested by the Appellant in its voluntary disclosure it could
easily have audited the Appellant before issuing reassessments of the VDP Taxation Years. Instead, the CRA
chose to issue the 2008 Reassessments without an audit. Similarly, upon learning of the pending audit of
some of the years under negotiation with the USCA, the CCA could have chosen to defer or even discontinue
those negotiations. Instead, the CCA chose to continue its MAP negotiations with the USCA and concluded
those negotiations with two MAP agreements.

With respect to the final issue as to whether the settlements were binding on the Minister, the Court noted that the
case relied on by the Minister, Galway (72 DTC 6493 (FCC, Trial Division)), did not preclude the possibility that the
Minister may agree with a taxpayer to settle a case. The Court further held that, although the Federal Court of Appeal
in CIBC World Markets Inc. (2011 GTC 2051) held that the Minister cannot agree to an assessment that is indefensible
on the facts and the law, there was no basis on which to conclude that this was the case in this instance.

Furthermore, the Court held that, even if the settlements with the taxpayer were not binding on the Minister, the
Minister was bound by the agreements between the CCA and the USCA as mutual agreements reached under
paragraph (2) of Article XXVI of the Convention. Accordingly, the Court determined that the Minister was not permitted
to act in a manner inconsistent with the agreements. In support of this conclusion, the Court pointed to the policy
implications that would result if this were not the case:

The manifest object of Article XXVI of the Convention in the context of transfer pricing is to resolve by
mutual agreement issues of juridical and economic taxation. An issue is not resolved if it is open to one state
to simply disregard the MAP agreement that resolves the issue. It is also antithetical to the very notion of an
agreement between two treaty partners to suggest that either party may simply choose to ignore the
agreement. Not only is such a suggestion contrary to common sense but the adoption of such a principle
would effectively neuter the mutual agreement procedure not only in the Convention but in all of Canada’s
tax treaties. After all, why would a treaty party agree to the resolution of a tax treaty issue if Canada could
simply ignore that resolution and assess as it sees fit?

These policy implications were held to be entrenched under both the Canada-United States Tax Convention Act, 1984,
and the Vienna Convention on the Law of Treaties.

The Court thus allowed the taxpayer’s appeal, requiring the Minister to reassess the income of the taxpayer from the
sale of rock salt to the related US corporation in a manner consistent with the MAP agreements. This taxpayer-friendly
decision provides useful guidance to taxpayers that wish to rely on agreements or assessments reached pursuant to
MAP negotiations. The decision also underscores the obligations that parties to such treaties are subject to.

— Krupa Kotecha, Articling Student

A Reminder That Administrative Policies Are Not Binding When Exercising
Discretion 
Toronto Dominion Bank v. British Columbia, 2017 DTC 5048 (British Columbia Court of Appeal)

This case was about a tax return that was arguably filed one day late.

The taxpayer, Toronto Dominion Bank (“TD”), filed a tax return seeking a provincial income tax refund of $2.8 million
under the International Business Activity Act (British Columbia) (“IBAA”) for its 2012 tax year. In order to claim this
refund, a taxpayer must file a tax return under the IBAA within 18 months after the end of the taxation year or within
a later period approved by the British Columbia Commissioner of Income Tax. TD’s relevant taxation year end was
October 31, 2012. On April 30, 2014, TD provided its return to a courier, and the return was delivered the next day on
May 1, 2014.

The Ministry of Finance (British Columbia) took the view that the return was filed one day late, which TD appealed. In
addition, TD requested that the Commissioner grant an extension, as the Commissioner is permitted to do in her
discretion under the IBAA. The Commissioner denied the extension, and TD sought judicial review of the
Commissioner’s decision.
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The British Columbia Court of Appeal ultimately had to decide on two issues: first, a question of statutory
interpretation to determine if the return was filed on time; and second, a question of administrative law to determine if
the Commissioner fettered her discretion in not allowing an extension of time. At the heart of the first issue was
understanding the timing implications where the relevant statute uses a “within a period after a triggering event”
formulation to establish a time period for something to occur. The second issue turned on whether the Ministry
incorrectly treated guidance from administrative policies as binding on its decision to deny an extension.

On the first issue, both parties agreed that where a statute measures a time period using the “within a period after a
triggering event” formulation, the day on which the triggering event occurs is excluded. However, the province and TD
disagreed on which day was the triggering event. TD submitted that a taxation year ends “at the last instant of the
last day of the taxation year”, such that the first day on which a taxpayer can do anything is the following day. TD
thus argued that November 1, 2012 was the triggering event, and the 18-month period began on November 2, 2012
and expired on May 1, 2014.

The Court of Appeal rejected TD’s position and confirmed that the triggering event in this case was “the end of the
taxation year”, October 31, 2012, such that the 18-month period began on November 1, 2012, and expired on
April 30, 2014. As the Court of Appeal remarked, even though “a taxation year ends at the last instant of the last day
of that year, it nevertheless ends on that day.” As a result, the tax return was considered late since it was not delivered
to the Commissioner until May 1, 2014. Although TD had given it to a courier on the April 30, 2014 filing-due date,
the provincial taxing authority did not have the same administrative position as the Canada Revenue Agency that a
return is considered to be filed on the day it is mailed or given to a courier.

After finding that the return was filed late, the Court of Appeal then went on to consider the second issue of whether
the Commissioner fettered her discretion in denying the one-day extension.

The Commissioner denied the request on the belief that she could only exercise her discretion to extend the deadline
for TD if (1) the extension request was received before the deadline, and (2) the extension request was due to
extraordinary circumstances, such as fire, flood, earthquake, or serious illness. TD did not meet either of these
requirements since (1) the request for the extension of time came after the deadline, in response to the Ministry’s
decision to treat the return as late-filed, and (2) there were no extraordinary circumstances in play outside the
claimant’s control.

TD’s request was the first application for an extension of time the Commissioner had ever considered. In making her
decision, the Commissioner considered the general policy under the IBAA and other taxing statutes where there could
be late filing of returns and extensions. This included the Ministry of Finance (British Columbia)’s waiver of interest and
penalties policy bulletins, which required “extraordinary circumstances beyond the taxpayer’s control”.

By treating the requirement for extraordinary circumstances as binding on her decision, the Commissioner risked not
giving appropriate weight to other relevant factors before her, including the fact that TD had filed its last three tax
returns on time, that TD generally filed other provincial tax returns on time, and that the purpose of the IBAA is to
provide refunds.

The Court of Appeal found that the Commissioner erred in treating the Ministry’s policy statements as the only
relevant considerations. The Court of Appeal compared the case to Stemijon Investments Ltd. v. Canada (Attorney
General), 2011 DTC 5169 (FCA), which was also a case relating to allegedly late-filed forms. In Stemijon, the CRA
initially denied the request for relief on the basis it did not fall within any of the three situations set out in the CRA’s
information circular entitled “Taxpayer Relief Guidelines”, namely: (a) extraordinary circumstances; (b) actions of the
CRA; or (c) inability to pay or financial hardship. The Federal Court of Appeal found that the Commissioner had
fettered her discretion and could not rely solely on the policy statement. The Federal Court of Appeal explained as
follows:

An administrative policy is not law. It cannot cut down the discretion that the law gives to a decision-maker.
It cannot amend the legislator’s law. A policy can aid or guide the exercise of discretion under a law, but it
cannot dictate in a binding way how that discretion is to be exercised.

As a result, the Court of Appeal held that since the Commissioner treated the administrative policies as necessary
conditions to granting TD the extension, she fettered her discretion, thus making her decision unreasonable. As a result,
the Court of Appeal granted TD’s application for judicial review and remitted the decision back to the Commissioner for
reconsideration. Interestingly, the Court of Appeal did not tip its hand on whether it thought the extension should be
allowed before sending it back to the Commissioner.

— Chris Scotland, Law Student
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RECENT CASES

Minister’s denial of business expenses upheld where taxpayer having
no source of income 
During the 2011 taxation year the taxpayer operated a corporation offering financial consulting services, and was the
sole shareholder of that corporation. For that year, the taxpayer reported registered retirement savings plan income of
$129,075, gross business income of $0, and business expenses of $46,003. The business losses claimed were denied by
the Minister on assessment. The Minister alleged that the taxpayer did not carry on a business on his own and had no
source of business income, and that the expenses claimed were not incurred in order to gain or produce income from a
business. The taxpayer appealed to the Tax Court of Canada, taking the position that he earned consulting fees for the
work he did for his corporation as a sole proprietor and that the expenses claimed were with a view to earn income
from the business.

The appeal was dismissed. The Court noted that the burden of proof of deductions and claims rested with the
appellant. The jurisprudence with respect to the existence of a source of income requires a two-stage test. The first
stage of that test consists in assessing the general question of whether a source of income exists, while the second
stage consists in categorizing the source as either business or property. The Court reviewed the evidence before it and
held that it was not clear in what capacity the appellant carried on his activities. The Court was satisfied that the
appellant’s activities as a financial services consultant could not be considered as a personal endeavour, but that the
nature of the relationship between the appellant and his corporation had not been clearly established and
no agreement between the appellant and the corporation had been filed as evidence. The Court reviewed the income
and expense amounts reported by the appellant and by his corporation for the 2009 through 2013 taxation
years. Based on that information, it concluded that the appellant never intended to make a profit from his business
activities and that he used his expenses strictly as a means to reduce his income from his RRSP. Despite realizing a loss
in 2010, the appellant continued to incur expenses at a very high level. As well, the Court found that the testimony
given by the appellant could not be relied upon and that the documentary evidence provided was both redacted and
backdated. It concluded that the appellant had no source of income during the 2011 taxation year and that he did not
carry on his activities in a commercial manner or with a business-like endeavour.

Peckitt v. The Queen

2017 DTC 1029

Parking pass provided to employee properly assessed as taxable benefit 
The taxpayer was employed as a flight attendant for an airline. As required by the applicable collective agreement, the
airline provided the employee with a monthly parking pass which he could use to park at the airport. The Minister of
National Revenue assessed the employee as having received a taxable benefit equal to the value of that parking pass
and included the amount of $504 in his employment income for the year as a result. The taxpayer appealed from that
assessment.

The appeal was dismissed. The only issue for determination was whether the taxpayer received a taxable employment
benefit in the amount of $504 for the 2011 taxation year. The applicable rule is that any material acquisition in
respect of employment which confers an economic benefit on a taxpayer falls within paragraph  6(1)(a) of the Income
Tax Act and is therefore a taxable benefit, unless there is an exemption. One such exemption arises where the material
acquisition at issue was provided to the employee primarily for the benefit of the employer. In such instances, even if
the employee enjoyed a personal benefit from the use of the acquisition, that benefit is not taxable. The Court was
therefore required to determine, on a balance of probabilities, if the taxpayer was the primary beneficiary of the
parking pass or if the primary beneficiary was his employer. It reviewed the evidence provided by witnesses, including
the taxpayer, and concluded that it was not presented with any evidence of a correlation between the use of the
airport parking lot by flight attendants and the existence of a benefit to the employer. It could not conclude, therefore,
that the employer received any benefit from the taxpayer’s use of the parking pass which it provided. With respect to
the taxpayer, the Court concluded that he had to use his car and therefore had to have a parking pass in order to work
for the airline, and that such would have been the case whether the employer was paying for that pass or not. The
Court held that the taxpayer received only one benefit, being the economic benefit that was measurable in monetary
terms. The value of the benefit was the total value of the parking pass for the 2011 taxation year, or $504, and the
minister properly assessed such benefit.

Smith v. The Queen

2017 DTC 1031
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Application for judicial review dismissed where complaint re minister’s
actions unfounded 
A testamentary spousal trust was created by the taxpayer’s will, and a residential property was held in that trust.
Twenty years later the taxpayer’s widow transferred her interest in the property to herself and her daughter as joint
tenants, but it was unclear as to what percentage of the widow’s interests had been placed in the joint tenancy. The
widow died in 2004, resulting in a deemed disposition of the property held by the trust, and a valuation prepared by
the estate representative assessed the value of the property at $2.8 million. In 2008 the property was sold for
$2.25 million but the estate was unable to carry back its resulting loss to 2004, as the loss carryback period had
passed. As well, the sale occurred one month after the deadline for filing of a Notice of Objection for 2004. The
minister refused a request to reassess for 2004 but, pursuant to a Court order, the CRA carried out a review of its
decision. A proposal was agreed to between the parties but the CRA subsequently determined that there were
discrepancies in the chain of title to the property. The minister took the position that the proposal was dependent on
establishing the facts as to the legal ownership of the property, and that adjustments to the estate’s tax liability could
therefore not be made. The estate brought two applications for judicial review. The first sought an order requiring the
minister to assess in accordance with the terms of the proposal, and the second was for an order setting aside the
minister’s denial of the estate’s request to amend its return for 2004 and directing the minister to reassess that return
to reduce the proceeds of the property disposition.

The applications were dismissed. The Court noted that the issues for determination were whether it had jurisdiction in
respect of decisions concerning Notices of Objection or applications for extensions of time in which to serve a Notice
of Objection, whether the minister’s decision not to reassess the applicant was reasonable, and finally, whether the
applicant could seek an order in the nature of mandamus to compel the minister to act. On the first issue, the Court
held that issues concerning the timeliness of Notices of Objection were not properly within the Court’s jurisdiction. It
held as well that, while the applicant had sought to characterize the matter as one relating to the minister’s exercise of
discretion, it was an error to do so. In the Court’s view, the matter was one of compliance with a strict scheme of
Notice of Objection provisions established by Parliament. The Court concluded that the applicant was out of time and
ran afoul of the specific provisions dealing with extensions of time for filing Notices of Objection, and that it could not
use the Federal Court as a means of avoiding those provisions and the jurisdiction of the Tax Court. No relief could be
granted in respect of the extension of time. On the second issue of the decision not to reassess the applicant, the
Court held that establishing the real facts as to the chain of title of the property was a necessary precondition to
implementing the proposal. Absent an agreement as to the chain of title, the parties were not in agreement and the
proposal could not be legally implemented. The Court concluded, therefore, that there was no agreed upon proposal
such that the applicant could ground a complaint that the minister failed to implement such proposal. Even if such an
agreement existed, it was subject to confirmation of facts and legality, and those conditions were not fulfilled. To the
extent that there was a decision not to proceed with the proposal, as an exercise of discretion the minister’s refusal to
do so was reasonable. Finally, the Court held that, as there was no basis for judicial review, the question of an order in
the nature of mandamus was irrelevant.

Biles Estate v. MNR

2017 DTC 5042

Connecting factors test properly applied to determine taxable status of
income 
Each of the taxpayers was a status Indian who was employed by a company known as Native Leasing Services. Their
income was reassessed by the minister as income from employment, and they disputed the reassessments on the basis
that their employment income was property “situated on a reserve” and therefore exempt from taxation. They
appealed from the reassessments to the Tax Court of Canada, where their appeals were dismissed. They then appealed
from that dismissal to the Federal Court of Appeal.

The appeals were dismissed. The Federal Court of Appeal noted that previous decisions of the Court, including a
decision concerning other employees of Native Leasing Services, required that the “connecting factors” test be applied
to determine where employment income is situated. The appellants had not, in the Court’s view, shown such decisions
to be “manifestly wrong”. The Tax Court of Canada judge therefore had not erred in applying such test to determine
whether the appellants’ income was “situated on a reserve”. The appellate Court concluded that while the appellants
might wish the Tax Court judge had weighed the factors differently, they had not established any palpable and
overriding error in her appreciation of the evidence or the weight she gave to each connecting factor.

Zoccole et al. v. The Queen

2017 DTC 5043
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Appeal from denial of SR&ED tax credits allowed 

The corporate taxpayer was owned by two brothers who were the only officers and directors of the corporation and
each of whom held 50% of the corporation’s shares. Both worked for the corporation and each received a salary and
dividend payments during 2010. The corporate taxpayer claimed scientific research and experimental development
(“SR&ED”) tax credits on its return for the 2010 taxation year. That claim was disallowed in part on reassessment, on
the basis that only a portion of the salary amounts paid to the two shareholder employees was paid in respect of
qualifying SR&ED work. The taxpayer appealed from that reassessment.

The appeal was allowed. The Court held that it was required to determine whether the appellant corporation was
entitled to claim 100% of the salary and wages paid to the shareholder employees, or the lower percentages
determined by the minister. The Court reviewed the compensation structure of the corporation and the activities
undertaken by the shareholder employees before concluding that the position taken by the respondent was not
consistent with the facts before the Court. That evidence showed that the shareholder employees were compensated in
the form of dividends in lieu of salary for “director or management activities” undertaken for the appellant corporation.
The Court noted that, as controlling shareholders of the appellant, the shareholder employees were entitled to choose
the form of compensation received, and were not required to enter into a formal agreement. The appellant corporation
had based the total salary and wages paid to the shareholder employees on the hours they worked on specific SR&ED
projects, and it properly claimed all such amounts as an expenditure in respect of SR&ED. The minister’s assessment
was referred back to the minister for reconsideration and reassessment on that basis.

AG Shield Canada Ltd. v. The Queen

2017 DTC 1034

Expenses claimed for musician fees were properly denied as they were
not documented or reasonable 

The taxpayer operated a sole proprietorship business as a performing artist and a freelance talent searcher and
operated a music studio. He was appealing reassessments for his 2008–2011 taxation years regarding expenses claimed
in computing his income. At the beginning of the hearing the minister conceded that all expenses claimed were fully
deductible except for telephone and utilities claims, which were partly allowed, and associate musician fees which were
denied. The taxpayer claimed payments of $38,000 to Amy Todd and $13,500 to Scott McManus. He testified that he
used Todd as a sounding board to get perspectives on what was popular and retained McManus, an engineer, to mix
tracks for him. Both Todd and McManus were friends of the taxpayer. The taxpayer’s returns for the 2008–2011
taxation years were filed late in June 2014.

The appeal was allowed on the basis that all expenses claimed in computing business income were fully deductible
except for telephone and utility expenses which were partly deductible. The deductions claimed for associate musician
fees were denied. The burden of proof is on the taxpayer to prove that expenses were incurred to earn business income
and that they were reasonable. As evidence, the taxpayer submitted his tax returns, documents signed by Todd and
McManus confirming receipts of the claimed amounts, and bank statements for a three-month period showing
payments to Todd and McManus of $780 and $1300 respectively. Todd testified that she acted as a music consultant
and that she was contacted by the taxpayer on a daily basis, but that they had no formal arrangements. She did not
keep records, had no idea of the value of the services she rendered, and testified that the taxpayer decided when and
how much to pay her. There were no written contracts with Todd and McManus, no invoices were submitted,
no records were kept regarding dates and number of consultations, and payments were made by cash or interac
transfers. The taxpayer failed to keep proper books and records to substantiate his expenses. He was vague as to what
exact services Todd and McManus provided and his returns were filed years late, long after the fees were paid.
Although he was carrying on a commercial venture, the minimal documentation he provided was insufficient to justify
the deductions. Even if the expenses were incurred, the Court was not satisfied that they were incurred to earn
business income nor that they were reasonable.

Costanzo v. The Queen

2017 DTC 1035



TAX NOTES 17

Taxpayer shared with his former spouse custody of their children, and
thus entitled to CCTB accordingly 

The taxpayer and his former spouse negotiated an agreement relating to custody and parenting rights respecting their

children (the “Agreement”) which was incorporated into their divorce order by the Quebec Courts. Under the

Agreement the parental authority was always described as joint, and the shared custody provision stipulated that

shared custody was to be 60:40, with 40% representing the taxpayer’s share. The minister determined that the

taxpayer and his former spouse were shared custody parents for July and August, but that they were not shared

custody parents during the school year, during which the former spouse was principally responsible for the children

with whom she resided during that period. The taxpayer appealed to the Tax Court of Canada.

The taxpayer’s appeal was allowed. The most important factor was that the taxpayer and his former spouse agreed, as

part of their divorce proceedings, to share parental responsibility for their children, with shared custody on a 60:40

basis. In addition, this approach was regularly followed by both parties in practice. This case, moreover, clearly bordered

on quasi-equality, and the children resided nearly equally throughout the year with each parent as that term has been

interpreted and applied by the Tax Court. As a result, the taxpayer was entitled to receive the Canada Child Benefit for

the period from September 2015 to June 2016. The minister was ordered to make a new determination accordingly.

Zara v. The Queen

2017 DTC 1025

Taxpayer not entitled to deduct legal fees incurred in defending himself
against fraud and breach of trust charges 

Between 1999 and 2003 the taxpayer paid $35,813.78 in legal fees (the “Legal Fees”) to defend himself against

criminal charges involving alleged breach of trust and fraud to the detriment of the Province of Quebec. He also

instituted civil proceedings to recover a transition allowance from the Quebec Assemblée Nationale, although those

proceedings were suspended until 2009 pending the outcome of the criminal proceedings. In 2013 the Quebec Superior

Court awarded the taxpayer a partial allowance of $35,016.44, against which he sought to deduct the Legal Fees which

he had paid. The minister disallowed this deduction and the Tax Court of Canada affirmed the minister’s position on

the ground that the Legal Fees had not been paid within the seven-year limitation period mentioned in

subparagraph 60(o.1)(i) of the Act. On appeal to the Federal Court of Appeal, the taxpayer argued that the Tax Court

had erred by failing to suspend the running of the seven year limitation period in paragraph 60(o.1) during the time

that his civil proceedings were suspended pending the outcome of his criminal proceedings.  The taxpayer also attacked

the constitutionality of subparagraph  60(o.1)(i) in addition to arguing that his payment of the Legal Fees permitted

him to preserve the evidence needed to establish his right to the transition allowance forming the subject matter of his

civil proceedings.

The taxpayer’s appeal was dismissed. An appellate court always has the jurisdiction to examine a constitutional issue

even if the parties have not raised it (see Guindon v. Canada, 2015 CSC 41), but there must be a good reason for such

an examination. In the present proceedings the taxpayer presented nothing to justify a constitutional analysis, and, in

any event, courts are generally hesitant to examine the constitutional validity of any legislative provision in the absence

of an adequate factual context and adequate supporting evidence. That said, the taxpayer’s constitutional argument in

this case was totally without merit, so that it was both inopportune and unjustified to deal with it. In addition,

subparagraph 60(o.1)(i) contains no ambiguity which would permit any interruption in the running of the seven-year

limitation period mentioned therein, despite the taxpayer’s argument to the contrary. In conclusion, therefore, the

taxpayer failed to meet the seven-year requirement in paragraph 60(o.1), which was fatal to his appeal.

Filion v. The Queen

2017 DTC 5032
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Proceeds of US IRA inherited by taxpayer from her deceased mother
properly included in her income for Canadian tax purposes 
On reassessment, the Minister included in the taxpayer’s income for 2011 $21,740 received by her from a US
individual retirement account (the “US IRA”) that she inherited from her mother. On appeal to the Tax Court of
Canada, the taxpayer argued, in essence, that: (a) the US IRA was held in a “custodial arrangement” which was not a
trust, was not deemed to be a trust for Canadian tax purposes, and did not fall within the purview
of subsection 408(h) of the US Internal Revenue Code; (b) the US IRA, therefore, was not a “foreign retirement
arrangement”, and hence was not required to be included in her income for Canadian tax purposes; (c) the Minister’s
assessment also subjected the taxpayer to double taxation contrary to the intention expressed in subsection 248(28) of
the Act; and (d) such double taxation was alleged by her to have resulted from her mother having been liable for tax
as a result of the deemed disposition at the time of her death under subsection 70(5) of the Act, followed by tax on
the taxpayer herself on the same amount under clause 56(1)(a)(i)(C.1) of the Act.

The taxpayer’s appeal was dismissed. The US IRA was a “foreign retirement arrangement”. Accordingly the $21,740 in
issue was clearly subject to tax in the taxpayer’s hands under clause 56(1)(a)(i)(C.1). That clause includes in a
taxpayer’s income a “foreign retirement arrangement” which is defined in subsection 248(1) “foreign retirement
arrangement” of the Act to mean “a prescribed plan or arrangement”. That expression, in turn, is defined in
section 6803 of the Regulations to mean “a plan or arrangement to which subsection 408(a), (b) or (h) of the
U.S. Internal Revenue Code applies”, and subsection 408(h) did apply to the US IRA in this case. In addition, the
taxpayer’s “custodial arrangement” argument was simply untenable, as was her argument relating to double taxation,
since she was unable to show that an amount which had already been included in her income was included a second
time. The Minister’s reassessment, which, incidentally, allowed the taxpayer a foreign tax credit relating to the US tax
paid on the US IRA, was affirmed accordingly.

McKenzie v. The Queen

2017 DTC 1028

Corporate taxpayer’s appeals largely successful; taxpayer awarded costs
in excess of Tariff amounts 
The corporate taxpayer’s two appeals were from assessments in which the minister disallowed all of the expenses
claimed as deductions, characterizing them as capital expenditures. The Tax Court of Canada allowed both appeals in
part. As a result, the taxpayer was permitted to deduct substantially all of the expenses that it had initially claimed in
its returns, which was a significant victory. At its costs hearing, the taxpayer asked for a lump sum costs award of
$518,112 in respect of one appeal and $419,377 in respect of the other. This request represented 55% of the
taxpayer’s solicitor-client costs incurred. The taxpayer also requested reimbursement of its disbursements of
$42,553.54.

The taxpayer’s request was granted in part. The parties agreed that there is a strong tendency in the case law to find
that costs awards should not be distributed on the basis of success achieved on each individual issue but should be
based on the overall result of the appeal. Taking into account all of the factors enumerated in subsection 147(3) of the
Tax Court of Canada Rules (i.e., amounts in issue, importance of the issue, offers of settlement, and volume and
complexity of the work involved), and in the absence of meaningful settlement discussions in this case, the taxpayer
should be awarded 30% of its legal fees of $1,704,527.20, which translated into an award of lump sum partial
indemnity costs of $511,358 for both appeals. The taxpayer was also entitled to 100% of its disbursements in the
amount of $42,553.54.

Rio Tinto v. The Queen

2017 DTC 1030

Accused taxpayer required to accept counsel appointed for him by Legal
Aid Commission 
The accused taxpayer was charged with fraud and violations of the Income Tax Act. Although he had been provided by
the Legal Aid Commission (the “Commission”) with counsel, he applied for the appointment of a state-funded legal
counsel, in part because he felt that the counsel provided by the Commission had limited experience as a criminal
lawyer, and lacked any experience whatever in dealing with income tax-related charges. In refusing the taxpayer’s
application, an applications judge of the Supreme Court of Newfoundland and Labrador (Trial Division) concluded, in
essence, that: (a) the counsel provided by the Commission was competent and available to provide the taxpayer with
proper representation; and (b) the taxpayer’s reasons for failing to form a solicitor-client relationship with that counsel
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were purely subjective and unreasonable. The taxpayer appealed to the Supreme Court of Newfoundland and Labrador
(Court of Appeal).

The taxpayer’s appeal was dismissed. On the strength of the reasoning in R. v. Pardy, 2014 NLCA 37, the Supreme
Court of Newfoundland and Labrador (Court of Appeal) had jurisdiction to hear and determine the merits of the
taxpayer’s appeal in this case. The Pardy case also held that an accused charged with murder is entitled under
subsection 31(3.1) of the Legal Aid Act, RSNL 1990 c. L-11 to counsel of choice from the private bar at public expense.
That reasoning was simply inapplicable to the present proceedings, however, inasmuch as subsection 31(3.1) is limited
to “offences of murder, manslaughter or infanticide”. Also the reasoning of an accused who declines the representation
of counsel offered to him/her must not be based on irrational, unreasonable, and subjective belief, but on objectively
valid reasoning (see R. v. Ryan, (D.) 2007 NLCA 263). In the present proceedings, the taxpayer’s belief was
unreasonable because it was not supported by sufficient objective evidence. In conclusion, therefore, the applications
judge made no palpable or overriding error or error of law in his conclusions concerning the competence of the counsel
provided by the Commission, and concerning her ability to deal with a trial of the complexity and duration identified in
this case.

Hennessey v. Canada

2017 DTC 5038

On appeal, unreported amounts added to individual taxpayers’ income in
net worth assessments reduced 
In assessing the corporate and individual taxpayers for 2007 using the net worth method, the minister added
unreported amounts to their incomes and imposed penalties for gross negligence. Although the Tax Court of Canada
allowed the taxpayers’ appeals in part (2015 DTC 1059), the Tax Court judge noted that: (a) the taxpayers had
not cooperated with the CRA auditors, which left the minister no choice but to use the net worth method; and (b) the
taxpayers did not credibly discharge the onus on them of demolishing the minister’s assumptions underlying the
assessments. On the taxpayers’ appeal to the Federal Court of Appeal, their principal argument was that the Tax Court
Judge had erred in imposing on them too heavy a burden of proof.

The taxpayers’ appeal was allowed in part. Although the Tax Court judge’s reasons could have been more structured, he
did clearly explain why the taxpayers had failed to discharge the onus of demolishing the assumptions underlying the
minister’s assessments. In the judge’s view, the verbal and documentary evidence presented by the taxpayers was
sufficiently lacking in credibility to demonstrate that the minister’s assumptions were, prima facie, erroneous. His
findings concerning the taxpayers’ credibility concerning the source of the funds that had been added to their reported
income were therefore justified, and he was also satisfied that the minister had no choice in this case but to resort to
the net worth method. The judge did, however, err in including the entire amount of $826,285 in the corporate
taxpayer’s income, while also including half of that amount (i.e., $428,142.50) in each of the individual taxpayer’s
incomes at the same time. Under the circumstances the $826,285 could only be included in the corporate taxpayer’s
income. His decision should therefore be amended to reduce each of the individual taxpayer’s unreported income
amounts by $428,142.50, and to recalculate the penalties accordingly, which the minister had succeeded in justifying
under subsection 163(2) of the ITA.

Tang v. The Queen

2017 DTC 5059

Corporate taxpayer not entitled to orders declaring invalid certain SR&ED
reassessments, and certain other SR&ED reassessments made beyond
normal reassessment period 
The corporate taxpayer RTA was a co-owner of AAI, a corporation incorporated in 1989 to manage and exploit the
production of aluminum at Sept- ı̂les in Quebec. In reassessments dated July 14, 2011 (for the  taxation year ending
December 31, 2006), September 22, 2011 (for the taxation year ending October 31, 2007), and November 10, 2011
(for the taxation year ending December 31, 2007) (collectively referred to as “the  Reassessments”), the CRA disallowed
a portion of the SR&ED expenses and related investment tax credits (”ITCs”) claimed by RTA in respect of the
operations of AAI. M, an assessor with the CRA, had prepared the Reassessments in accordance with what she had
perceived to be an agreement reached with RTA relating to its own SR&ED and ITC claims. M had also undertaken to
issue reassessments for RTA as soon as RTA’s audit for 2006 and 2007 was completed by the Quebec tax
authorities. During the course of its appeal from the Reassessments to the Tax Court of Canada (the “TCC”), RTA
moved for orders: (a) declaring the Reassessments invalid; and (b) declaring invalid, in part, reassessments made beyond
the normal reassessment period and dated April 19, 2013 and October 3, 2013 (for the December 31, 2006 and
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October 31, 2007 taxation years respectively), on the ground that they were statute-barred. Some of RTA’s concerns
were that: (a) for the 2006 and 2007 taxation years in issue, the Minister had arbitrarily refused the SR&ED expenses
and related ITCs claimed by RTA in respect of AAI, without any verification process by the Quebec tax authorities; (b)
the CRA assessor in this case had no awareness of AAI’s SR&ED activities, and hence no factual basis upon which to
base the Reassessments; (c) these failures on CRA’s part were fundamental to the validity of the reassessment process
and not merely technical deficiencies in that process. During the hearing RTA brought the following questions before
the Court for determination under section 58 of the TCC Rules (General Procedure): QUESTION A: Was the Minister
authorized under the Income Tax Act (the “ITA”) to issue the Reassessments without a prior examination of the relevant
facts and a prior determination of the amount of tax owing? And if not, were the Reassessments invalid as they related
to the SR&ED and ITC claims disallowed by the Minister for the periods in issue? QUESTION B: Was the Minister
authorized under the ITA to issue the reassessments dated April 19, 2013 and October 3, 2013 which were beyond the
normal reassessment period mentioned in  paragraph 152(3.1)(a) of the ITA? If not, were these reassessments invalid
having regard for the elements forming the object of reassessments which are not mentioned in subsections 152(4) and
152(4.01) of the ITA?

The taxpayer’s motion was dismissed. The answer to QUESTION A was: The Reassessments were valid. And the answer
to QUESTION B was: the Minister was authorized to include in the reassessments dated April 19, 2013 and October 3,
2013 the amount of tax payable, but unchanged from the tax assessed in prior assessments made within the normal
reassessment period, and dated July 14, 2011 and May 11, 2012. In support of these answers, some of the Court’s
observations were that: (a) AAI’s  conduct in failing to promptly remit to the Quebec taxing authorities the materials
requested by them certainly did not assist them in coming to a determination as to whether AAI’s activities involved
SR&ED; (b) M was thoroughly experienced in the SR&ED field, had been responsible for RTA’s file from 2003 to 2013,
and had taken a number of steps, including considering taking waivers from RTA (which its advisors rejected), prior to
actually proceeding with the Reassessments; (c) it is not for the Court or anyone else to prescribe what the intensity of
the examination by the CRA of a taxpayer’s return in any given case should be, since that is the prerogative of the
Minister (see Western Minerals Ltd. v. MNR [1962] SCR 592); (d) according to section 166 of the ITA, “an assessment
shall not be vacated or varied on appeal by reason only of any irregularity, informality, omission or error on the part of
any person in the observation of any directory provision of this Act”; (e) in light of the decision in Ginsberg v. The
Queen, [1996] 3 FC 334, the effect of section 166 is to deem an assessment to be valid despite any failure on the
Minister’s part to meet any of the requirements of subsection  152(1) of the ITA; (f) the Minister is not empowered
under subsection 152(4.01) of the ITA to produce reassessments or supplementary assessments after the normal
reassessment period which change the previous assessment; (g) subsection 152(4.01) provides that the changes that the
Minister may make by way of reassessment after the normal reassessment period may only relate to the items listed
in that subsection; (h) by virtue of subsection 152(4.01) the Minister in this case was entitled to proceed by way of
reassessment or supplementary assessment; and (i) requiring the Minister to make only supplementary assessments in
order to preserve prior valid assessments would run counter to the purpose of subsection 152(4.01).

Rio Tinto Alcan Inc. v. The Queen

2017 DTC 1036

Taxpayer entitled to additional rental expense deductions, and to be
relieved of penalties for the late filing of a Form T1135 respecting her
foreign property holdings 
The taxpayer, a medical practitioner, owned rental properties in Quebec and Florida. After a series of assessments
(including one dated October 8, 2014 imposing late-filing penalties for 2008, 2009, 2010, and 2011 for the late filing
of a Form T1135), the Minister issued a reassessment dated July 28, 2014 dealing with the various taxation years in
issue. On appeal to the Tax Court of Canada, the taxpayer and the Minister were able to reach agreement on a
number of issues (the “Agreement”).

The taxpayer’s appeal was allowed in part. As a result of the Agreement, certain of the taxpayer’s appeals were
quashed on the Minister’s motion; one of her appeals was allowed in part, which resulted in  her being entitled to an
additional rental expense deduction of $26,936.65, and her appeals from supplementary assessments imposing the
late-filing penalties relating to the Form T1135 were allowed, which resulted in those assessments being vacated. Some
of the court’s observations were that: (a) late-filing penalties under subsection 162(7) and 233.3(3) of the Act are
severe and are intended to induce taxpayers with foreign assets worth in excess of $100,000 to report these; (b) the
taxpayer testified that she had no intention to hide her foreign property from the CRA, and that, on the alleged advice
of her accountant, she felt that she did not have to report her foreign property to the CRA as long as she was deriving
no income therefrom; (c) when she later attempted, in 2013, to deduct losses incurred on her Florida properties, she
discovered the requirement for  Form T1135; (d) the taxpayer, however, acted throughout in good faith with due
diligence, and was unaware that she could have applied under 220(3.1) of the Act for relief from the Form T1135
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related late filing penalties; and (e) imposing those penalties in this situation, therefore, would not have engendered
confidence in the CRA, so that it was as well, in the end, that the Minister agreed to waive them.

Fiset v. The Queen

2017 DTC 1037

Applications for extension of time to file Notices of Objection dismissed 
The taxpayer was the sole shareholder and director of a corporation. Her business was audited and proposed
reassessments were issued in November of 2014 for her personally and for the corporation. The taxpayer disagreed
with the reassessments and retained the services of an agent to file Notices of Objection to those reassessments. The
agent retained did not file a formal Notice of Objection but did, in September of 2015, send a letter to the Canada
Revenue Agency in which he indicated that an “appeal process” would be initiated. The CRA undertook collections
action, following which the taxpayer and the corporation brought applications, in July 2016, seeking an extension of
time in which to file Notices of Objection to the 2014 reassessments.

The applications were dismissed. The Court held that the issues for determination were whether the applications filed
by the taxpayers for an extension of time to file Notices of Objection met the requirements of subsection 166.2(1) of
the Income Tax Act and, in the alternative, whether the letter sent in September 2015 could be characterized as an
application for an extension of time to file such Notice of Objection. The applicants had conceded at the conclusion of
the hearing that the applications filed in July 2016 were made out of time in that they were filed more than one year
“after the expiration of 90 days after the day on which notification of the decision was mailed to the taxpayer”.  The
only issue for determination by the Court was therefore whether the September 2015 letter could be recognized as a
valid application for an extension of time. The Court held that such determination must be based on the provisions of
subsection 166.2(5), and that, even if the letter was sent within the time period required by the statute, it did not
meet the criteria set out in that subsection. In particular, the letter did not reference the statutory time limits and did
not mention that the taxpayer was seeking an extension. As well, it did not indicate a reason why the Notices of
Objection were not timely filed. The Court concluded that the letter did not constitute an application to extend the
time for filing a Notice of Objection and consequently, no such application had been brought within the statutory time
limit. While the Court acknowledged that the fault for the failure lay with the taxpayer’s representative and not with
the taxpayer, the Court was nonetheless required to make its decision based on the specific statutory provisions, and
the application was dismissed.

Thangarajah v. The Queen; 1670000 Ontario v. The Queen

2017 DTC 1038

Parent solely responsible for child support not entitled to claim child as
eligible dependant 
Under the terms of a separation agreement entered into in 2008, the father of the two children had sole responsibility
for child support. An amended agreement of 2011 provided for shared custody but made no changes in the support
arrangements. The father was appealing the denial of his claim to claim one of the children as an eligible dependant. At
issue is whether shared custody parents are entitled to treat their children as eligible dependants.

The appeal was dismissed. The amended agreement stipulated that each parent would be entitled to claim one of the
two children as a dependant but the requirements to make that possible (that there be mutual obligations) were not
met. Although the agreement showed the intent to do what it takes to claim a child as a dependent,  there was
no evidence that they did what was necessary to do so. The obligations were clearly set out in the amended
agreement and there was nothing at all to obligate the mother to make support payments. Even if she were to earn
more than the father, he would continue to have sole responsibility for support payments. Reimbursements paid by the
mother to the father were reimbursements of excess payments he made and were not indications of the mother
paying child support. The Tax Court is bound by the  Federal Court of Appeal decision of Verones, 2013 DTC 5061,
which held that the netting of amounts to be contributed under the child support guidelines does not help a parent
who is the only one obligated to pay child support. Although that may not advance underlying policies, the Tax Court
cannot rewrite the law or reach a different conclusion than that of the Federal Court of Appeal. Given that the
taxpayer was solely responsible for child support, he cannot claim one of the children as an eligible dependant.

Huneault v. The Queen

2017 DTC 1039
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Official language rights of witnesses and counsel violated — matter sent
back for new hearing 
The CRA had determined that Mazraani, an insurance agent, was not engaged in insurable employment with Industrielle
Alliance (“IA”). On appeal to the Tax Court, Mazraani was held to have engaged in insurable employment. IA was
appealing the Tax Court decision on the basis that its constitutional language rights were violated. Other grounds raised
concerned apprehension of bias and whether the judge erred in determining Mazraani was engaged in insurable
employment. When IA’s counsel indicated that his witness would be testifiying in French, Mazraani indicated that he
would need an interpreter. Instead of adjourning the hearing to arrange for an interpreter, a compromise was reached
that the witness would testify in English except for technical issues which would be dealt with in French. Mazraani
argued that there were no language rights violations as witnesses and counsel were bilingual and everyone agreed to
address the Tax Court in English. He argued that the language rights issue was raised as a strategic move to ambush
the Tax Court judgment.

The appeal was allowed, the judgment of the Tax Court was quashed, and the matter sent back for a new hearing
before a different judge. Everybody appearing before a federal court has the right to use the official language of their
choosing and simultaneous translation from one language to the other must be made available. One’s ability to speak
both languages is irrelevant. The judge wrongly favoured English to accommodate Mazraani’s limited understanding of
French. Despite efforts by the Tax Court judge to have the hearing conducted in English, significant portions of
testimony were given in French when witnesses found themselves unable to express themselves in English. Although the
judge translated some testimony into English, a significant amount of testimony was left untranslated. Given Mazraani’s
indication that he would need an interpreter if testimony were to be given in French, the failure to provide an
interpreter violated his language rights. The language rights of IA’s counsel and witnesses were violated when they were
prevented from testifying in French. Delays could have been avoided had the hearing been adjourned to provide
interpretation services. Having determined that language rights were violated, there is no need to consider whether the
judge’s numerous interventions and questions gave rise to an apprehension of bias or to consider the insurable
employment issue.

Industrielle Alliance, Assurance et Services Financiers Inc v. Mazraani and MNR

2017 DTC 5046

Taxpayer not entitled to judicial review of CRA’s decision to restrict his
farming loss deductions 
The taxpayer was a physician. For certain taxation years from 1981 to 2006, the CRA restricted the taxpayer’s
deductible farming losses on the ground that farming was not his chief source of income during those years. On the
Crown motion, the Federal Court struck the taxpayer’s application for judicial review on jurisdictional grounds (2014 FC
504), finding that the matters raised fell within the jurisdiction of the Tax Court. On appeal to the Federal Court of
Appeal, the taxpayer argued that the Federal Court judge: (a) erred in finding that the Federal Court lacked jurisdiction
to grant him the remedies that he was seeking; and (b) should also have addressed his cause of action based on his
argument that the restricted farming loss provisions of the ITA upon which the CRA had relied violated his section 15
Charter rights to freedom from discrimination.

The taxpayer’s appeal was dismissed. The arguments raised by the taxpayer could not succeed, and his application for
judicial review failed to raise a cognizable administrative law claim. The Federal Court judge was correct in finding that
the Federal Court could not grant the taxpayer the remedy being sought. Nor could that Court examine the taxpayer’s
constitutional argument, since the Supreme Court has held on numerous occasions that it must be vigilant “to ensure
that a proper factual foundation exists before measuring legislation against the provisions of the Charter” (see Donovan
v. Ontario (Attorney General), [1990] 2 S.C.R. 1086).

Grenier v. A-G Canada

2017 DTC 5044

Tax debtor bankrupt provided with conditional discharge 
The bankrupt owed a total of $982,827.07 to the Canada Revenue Agency, and that amount comprised 91.54% of her
total debt. The Trustee in Bankruptcy applied for her discharge from bankruptcy, and the CRA sought a conditional
discharge, with terms which included the repayment of 20% of the tax debt. Those terms were not opposed by the
Trustee.

An order was issued for a conditional discharge, on terms. The Court noted that, as the amount owed by the bankrupt
in unpaid taxes comprised 91.4% of her total debt, she fell within the definition of a personal income tax debtor under
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section 172.1 of the Bankruptcy and Insolvency Act. Under section 172.1, the Court was authorized to refuse the
discharge, suspend the discharge, or provide a discharge on conditions set by the Court. In making its decision, the
Court was required to consider the circumstances of the bankrupt at the time she incurred the personal income tax
debt, any efforts made by the bankrupt to pay the personal income tax debt, any actions taken by the bankrupt to
repay other debts in preference to her income tax debt, and the bankrupt’s financial prospects for the future. It held,
with respect to those four factors, that the bankrupt had lived a relatively lavish lifestyle while failing to report her
income and receiving government benefits. There was no evidence of any efforts to repay the tax amounts at issue but
the bankrupt had made payments of other debts owed. The Court noted that the bankrupt was in good health, was
employed full-time, and was likely to be in the work force for another decade. Finally, the Court concluded that
information provided by the bankrupt with respect to her finances, including testimony before the Court, was
inconsistent and not credible. The jurisprudence provides that with bankrupts who are ill-intentioned, dishonest,
indifferent, or misleading, the purpose of the legislation shifts from being remedial towards the protection of society
and the sanctioning of inappropriate behaviour. The Court held that the bankrupt fell within that category and should
be sanctioned by being required to repay 20% of her tax debt. The Court concluded that it was reasonable, in the
circumstances, to expect the bankrupt to be able to pay the $200 per month sought by the Canada Revenue Agency.
An order was issued providing for a conditional discharge requiring the bankrupt to make such repayment on those
terms and, in addition, requiring her to obtain an assessment of and recommended treatment for her gambling
addiction.

Re: Anh Thi Dinh

2017 DTC 5047

Following issuance of net worth reassessments, minister ordered to
reassess to delete penalties for gross negligence, and to recalculate
amounts to be added to taxpayer’s reported income 
The taxpayer operated a retail flower business as a sole proprietor. In net worth assessments made beyond the normal
reassessment period, the minister added to the taxpayer’s reported income for 2002 to 2006, for income tax purposes,
the respective amounts of $51,842, $77,774, $68,403, $128,090, and $114,140. Penalties for gross negligence were also
imposed. Corresponding net worth assessments covering the taxpayer’s unreported income for GST purposes were also
made, and these also included penalties for gross negligence. The taxpayer appealed to the Tax Court of Canada.

The taxpayer’s appeal was allowed in part. To justify reassessments made beyond the normal reassessment period, the
minister must establish misrepresentation on the taxpayer’s part which is attributable to neglect, carelessness, willful
default, or fraud (see clause 152(4)(a)(i) of the Income Tax Act (the “ITA”)). In the present proceedings, there still
existed a discrepancy between the income reported by the taxpayer and the income calculated by the minister using
the net worth method. In addition, the taxpayer failed to explain this discrepancy adequately. The minister therefore
discharged the burden of proof necessary to justify the reassessments in issue being made beyond the normal
reassessment period in this case. Conversely, the minister failed to demonstrate the degree of gross negligence on the
taxpayer’s part needed to justify the imposition of the penalties for gross negligence. “Gross negligence” in this context
means greater neglect than simply a failure to use reasonable care (see Laplante v. The Queen, 2008 DTC 4822 (TCC)).
In addition, the taxpayer managed to demolish some of the minister’s assumptions concerning the quantum of the
unreported income in issue, and the minister also made some concessions as well. As a result of the foregoing findings,
the minister was ordered to reassess, deleting the penalties for gross negligence but taking into account the concessions
made, in addition to giving effect to the evidence produced by the taxpayer concerning the quantum of his unreported
income in issue.

Lee v. The Queen

2017 DTC 1041

Pleadings speculating about motives and concerning sentencing were
struck 
The taxpayer filed a motion requesting that certain paragraphs of the Reply to his Notice of Appeal relating to his
criminal conduct in conducting his business be struck. The taxpayer was a police officer who had a business in 2010
and 2011 of buying and importing cheese and other products from the United States and reselling them to Canadian
restaurants. He was charged and convicted of conspiracy to smuggle goods into Canada. He did not report any income
from that business and was reassessed in 2013 for unreported income of $23,916 and $84,216, and gross negligence
penalties were assessed. He was appealing the quantum of income and the penalties and argued that the pleadings
regarding his criminal conduct were irrelevant in determining those issues. The minister made assumptions regarding the
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taxpayer’s motives for not reporting income as part of their reasoning in levying penalties.

The motion to strike pleadings was allowed with respect to three pleadings. There are stringent tests for striking
pleadings. They may be struck if they are irrelevant, have no chance of success, are vexatious, disclose no reasonable
grounds for appeal, or may prejudice or delay the trial. The burden is on the party attacking the pleadings. The
assumptions of fact relied on by the minister inform the taxpayer of the factual basis upon which he has been
assessed. His criminal activity is relevant for determining amounts to be included in income and penalty assessment.
The pleadings regarding the taxpayer’s criminal charges and conviction should not be struck. They do not prejudice nor
will they be a cause for delay. They have a reasonable prospect of success in defending the amounts included in
income and the penalties levied. The pleadings relating to his sentencing and assumptions speculating about his
motives for not reporting income should be struck as being irrelevant. They do not defend the validity of the
assessment. Gross negligence penalties are assessed if the taxpayer knowingly made false statements but allegations
speculating about the motives for not reporting income are irrelevant.

Heron v. The Queen

2017 DTC 1042
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