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On December 9, 2016, the Supreme Court of Canada rendered two judgments onTax Foundation
rectification that have radically altered the jurisdiction in this regard. Indeed, these twoAnnual Tax
judgments (Fairmont Hotels Inc. from the Ontario Court of Appeal and the Jean CoutuConference . . . . . . . . 5
Group (“PJC”) from the Quebec Court of Appeal) have essentially reversed the law on

rectification that has developed in both the common law and the civil law courts since

Juliar v. Canada (1999) 46 O.R. (3d) 104, aff’d (2000) 50 O.R. (3d) 728, and substitutedCurrent Items of
for the liberal and generous approach of the majority of the decisions of the courts aInterest . . . . . . . . . . . . 8
rigid and doctrinaire attitude to rectification that leaves no power to the courts to apply

a humanitarian and beneficial discretion to correct inadvertent errors. As will be seen
Recent Cases . . . . . . 10 from the summaries below, the approach of the dissenting judges, Côté J. and Abella J., is

flexible and humane. That is precisely what our courts in Canada are there to do and just

what the Supreme Court of Canada has failed to do.

In a 7-2 decision in AG (Canada) v. Fairmont Hotels Inc. (2016 SCC 56), the Supreme

Court of Canada modified the common law test for rectification where the taxpayer

suffered an unintended and adverse tax result. The Court also clarified the standard of

proof in respect of evidence of the parties’ intent on a rectification application.

The facts of the case were that Legacy Hotels REIT owned a collection of hotels, which

were purchased from Fairmont in or around 1997. Fairmont continued to manage these

hotels. In 2002 and 2003, Fairmont was involved in the financing of Legacy’s purchase of

two hotels in Washington and Seattle. Through the use of several reciprocal loans

between Legacy, Fairmont, and several subsidiary companies, Legacy purchased the

Washington hotel for US$67 million and the Seattle hotel for US$19 million. Fairmont

hedged its loans to eliminate or reduce its foreign exchange tax exposure in Canada.

In 2006, Fairmont was acquired by two companies and its shares ceased to be publicly

traded. This acquisition of control could have frustrated the parties’ intention that

no entity would realize a foreign exchange gain or loss in connection with the reciprocal

loan arrangements. A tax and accounting plan was created that would have allowed the

companies to complete the acquisition and continue the full hedge of the foreign

exchange exposure. However, this plan was modified before implementation with the

result that certain foreign exchange exposure was not hedged.
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In 2007, Legacy asked Fairmont to terminate the reciprocal loan arrangements on an urgent basis so that the

Washington and Seattle hotels could be sold. A Fairmont officer mistakenly believed that the original 2006 plan had

been implemented (i.e., the plan that continued the full hedge of the foreign exchange exposure) and agreed to the

unwinding of the loans. This involved the redemption of certain preferred shares of the subsidiaries involved in the loan

arrangements. Subsequently, the CRA reviewed the transactions and reassessed Fairmont on the basis that the 2007

share redemptions triggered a foreign exchange gain.

Fairmont brought an application to rectify the 2007 share redemptions and to substitute a loan arrangement. Fairmont

argued that its intent at all times was to have the original reciprocal loan arrangements unwound on a tax-neutral

basis. In response, the Crown argued that Fairmont never intended the proposed substituted loan arrangement and thus

was engaged in retroactive tax planning.

The Ontario Superior Court of Justice (2015 DTC 5019 (ONSC)) cited Juliar et. al. v A.G. (Canada) (50 O.R. 3d 728

(ONCA)) and other tax rectification cases. The Superior Court allowed the taxpayer’s application and unwound the

impugned steps in the transaction and substituted the proper steps that accorded with the parties’ intention to avoid

tax. The Ontario Court of Appeal agreed and dismissed the Crown’s appeal (2015 DTC 5073 (ONCA)).

In the Supreme Court, the Crown argued that the result in Juliar conflicts with the Supreme Court’s decision in

Performance Industries. The Crown urged the Court to import the requirements from Performance Industries to tax

rectification cases.

In response, the taxpayer noted that Juliar (and most other tax rectification applications) are cases of mutual mistake,

whereas Performance Industries was a case of unilateral mistake. Previous lower court decisions had rejected this

attempt to import the Performance Industries requirements to tax rectifications.

The majority ruled that a general intent to avoid or minimize tax is no longer sufficient to support an application for

rectification.

For the majority, Justice Brown stated that, under the new stricter test for tax rectification, a court may not modify an

instrument merely because a party has discovered that its operation generates an adverse and unplanned tax liability.

The Court said:

[16] . . . both courts below considered the Court of Appeal’s decision in Juliar, coupled with the chambers

judge’s findings, to be dispositive. In my respectful view, however, Juliar is irreconcilable with this Court’s

jurisprudence and with the narrowly confined circumstances to which this Court has restricted the availability

of rectification . . .

[23] . . .Juliar does not account for this Court’s direction, in Shell Canada Ltd. v. Canada, [1999] 3 S.C.R. 622, at

para. 45, that a taxpayer should expect to be taxed “based on what it actually did, not based on what it could

have done”. While this statement in Shell Canada was applied to support the proposition that a taxpayer should

not be denied a sought-after fiscal objective merely because others had not availed themselves of the same

advantage, it cuts the other way, too: taxpayers should not be judicially accorded a benefit based solely on what

they would have done had they known better . . .
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[30] This Court’s statement in Performance Industries (at para. 31) that “[r]ectification is predicated on the

existence of a prior oral contract whose terms are definite and ascertainable” is to the same effect. The point,

again, is that rectification corrects the recording in an instrument of an agreement (here, to redeem shares).

Rectification does not operate simply because an agreement failed to achieve an intended effect (here, tax

neutrality) — irrespective of whether the intention to achieve that effect was “common” and “continuing” . . .

On the standard of proof, the Court stated that the standard is the balance of probabilities, which is applicable to all

civil cases. The Court then elaborated on this standard for rectification cases:

[36] . . . A party seeking rectification faces a difficult task in meeting this standard, because the evidence must

satisfy a court that the true substance of its unilateral intention or agreement with another party was not

accurately recorded in the instrument to which it nonetheless subscribed. A court will typically require

evidence exhibiting a high degree of clarity, persuasiveness and cogency before substituting the terms of a

written instrument with those said to form the party’s true, if only orally expressed, intended course of action.

In conclusion, the Court said:

[38] To summarize, rectification is an equitable remedy designed to correct errors in the recording of terms in

written legal instruments. Where the error is said to result from a mistake common to both or all parties to

the agreement, rectification is available upon the court being satisfied that, on a balance of probabilities, there

was a prior agreement whose terms are definite and ascertainable; that the agreement was still in effect at

the time the instrument was executed; that the instrument fails to accurately record the agreement; and that

the instrument, if rectified, would carry out the parties’ prior agreement.

The Court allowed the Crown’s appeal, with the result that the taxpayer’s application for rectification of the impugned

transactions failed.

In dissent, Justice Abella stated that, in her view, there was no reason to impose a stricter standard in tax cases, and

on the facts of the Fairmont case rectification should have been granted:

[71] It is true that a taxpayer should expect to be taxed based on what is actually done, not based on what

could have been done (Shell Canada Ltd. v. Canada, [1999] 3 S.C.R. 622, at para. 45), but this principle does

not deprive equity of a role where what a party or parties genuinely intended to do was transcribed or

implemented incorrectly . . .

[83] The requirements for rectification in the tax context articulated in AES are, in my respectful view,

functionally equivalent to the test under the common law. Civil law and common law rectification in the tax

context are clearly based on analogous principles, namely, that the true intention of the parties has primacy

over errors in the transcription or implementation of that agreement, subject to a need for precision and the

rights of third parties who detrimentally rely on the agreement.

[84] That means that there is no principled basis in either the common or civil law for a stricter standard in

the tax context simply because it is the government which is positioned to benefit from a mistake. The tax

department is not entitled to play “Gotcha” any more than any other third party who did not rely to its

detriment on the mistake.

In the companion case of Jean Coutu Group (PJC) Inc. v. AG (Canada), the Supreme Court reached a similar conclusion, by a

7-2 majority, regarding tax intent and the modification of documents under the Quebec Civil Code. The Court summarized

the facts of the case as follows:
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[2] The appellant, a Quebec corporation, wanted to resolve an accounting issue without creating adverse tax

consequences. To that end, the appellant and its subsidiary executed a transactional scheme recommended by

its professional advisors. The transactions, however, triggered a particular tax consequence that the parties and

their advisors had not foreseen, increasing the amount the appellant should have included in its income for

tax purposes. Years later, when faced with an assessment for unpaid income tax after an audit by federal tax

authorities, the appellant filed a motion to institute proceedings . . . in the Quebec Superior Court for

“rectification” of the documents relating to the transactions, in accordance with art. 1425 of the Civil Code of

Québec (“C.C.Q.”).

Article 1425 of the Civil Code of Quebec provides that “contractual interpretation is most concerned with the common

intention of the contracting parties, as opposed to the literal expression of that intention.”

The Quebec Superior Court granted the taxpayer’s motion (2012 QCCS 6917), but the Court of Appeal reversed that

decision (2015 QCCA 838) since the Court viewed the taxpayer’s request as an attempt to rewrite the tax history of

the agreement.

Writing for the majority, Justice Wagner followed Justice Brown’s decision in Fairmont. While reaching the same result,

the Court analyzed the situation from the different framework of the Quebec Civil Code:

[23] A taxpayer’s general intention of tax neutrality cannot form the object of a contract within the meaning

of art. 1412 C.C.Q., because it is insufficiently precise. It entails no sufficiently precise agreed-on juridical

operation. Nor can such a general intention in itself relate to prestations that are determinate or determinable

within the meaning of art. 1373 C.C.Q. It says nothing about what one party is bound to do or not do for

the benefit of the other. Therefore, a general intention of tax neutrality, in the absence of a precise juridical

operation and a determinate or determinable prestation or prestations, cannot give rise to a common

intention that would form part of the original agreement (negotium) and serve as a basis for modifying the

written documents expressing that agreement (instrumentum). As a result, art. 1425 C.C.Q. cannot be relied

on to give effect to a general intention of tax neutrality where the writings recording the contracting parties’

common intention produce unintended and unforeseen tax consequences.

[24] In my opinion, when unintended tax consequences result from a contract whose desired consequences,

whether in whole or in part, are tax avoidance, deferral or minimization, amendments to the expression of the

agreement in accordance with art. 1425 C.C.Q. can be available only under two conditions. First, if the

unintended tax consequences were originally and specifically sought to be avoided, through sufficiently precise

obligations which objects, the prestations to execute, are determinate or determinable; and second, when the

obligations, if properly expressed and the corresponding prestations, if properly executed, would have

succeeded in doing so. This is because contractual interpretation focuses on what the contracting parties

actually agreed to do, not on what their motivations were in entering into an agreement or the consequences

they intended it to have.

The Court was persuaded that consistency in their approaches to interpreting rectification cases across Canada is desirable:
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[47] Despite their different origins, both rectification under Quebec civil law and rectification in equity are

strict, in the sense that only the expression or transcription of contracts can be amended; contracts

themselves cannot be reformulated. See AES; Spry, at pp. 630-32; Snell’s Equity (33rd ed. 2015), by J. McGhee,

at pp. 417-18; Mackenzie v. Coulson (1869), L.R. 8 Eq. 368, at p. 375. In both cases, the true agreement is

paramount, not its intended consequences or effects. Given these commonalities, it is not surprising that,

when faced with the same facts, courts in both legal systems will generally reach similar results when asked

to recognize amendments to the expression of the parties’ common intention in accordance with art. 1425

C.C.Q. or to rectify written instruments on equitable grounds . . .

[52] Still, the natural convergence in principles and outcomes I have described above is generally desirable,

particularly in the tax context. Taxpayers in both Quebec and the common law provinces are subject to the

same federal taxation system. They could expect to encounter similar results when they seek to amend

documents that express their agreement and lead to unintended tax consequences. And, as in the case of

good faith under the civil law and the common law of contracts, this is another example of the two legal

systems achieving convergence despite their distinct origins and principles.

Similarly to Fairmont, the dissent disagreed with the majority. Justice Côté found that the majority’s interpretation was

inconsistent with the provisions of the Civil Code:

[92] The majority’s reasons in Fairmont are irreconcilable with these articles of the Code. Rectification in

Canadian common law jurisdictions is now “limited to cases where the agreement between the parties was

not correctly recorded in the instrument that became the final expression of their agreement” (Fairmont, at

para. 3). There appears to be no scope for rectifying oral agreements. With respect, to the extent that my

colleague in this case would import this limitation into the civil law, the “convergence” between the two legal

systems is, in my opinion, far from “natural” (majority reasons, at para. 52).

CRA ROUNDTABLE — 2016 CANADIAN TAX FOUNDATION

ANNUAL TAX CONFERENCE

— Jesse Brodlieb, Partner, Dentons Canada LLP, Toronto

At the 2016 Canadian Tax Foundation Annual Tax Conference, held in Calgary, Alberta from November 27–29, the Canada

Revenue Agency held its annual roundtable question and answer session to address issues of note affecting taxpayers and

their advisors. As has been the case in recent years, a number of questions focused on the application of section 55 in

various situations, the general anti-avoidance rule (the “GAAR”), and tax issues arising in cross-border situations. This article

reviews several of the questions discussed at the roundtable. Unfortunately, due to time constraints, the CRA was unable to

address all questions asked at the roundtable, including a time-sensitive interpretive question on the application of

proposed subsection 13(38) of the Income Tax Act (Canada) (the “Act”), which provides a transitional rule for corporations

that dispose of eligible capital property prior to 2017 in circumstances where such corporation has an off-calendar year end.
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The 55(2) Questions

Questions 2, 4, and 8 each involved potential interpretive issues related to section 55. Very generally, subsection 55(2)

is an anti-avoidance rule in the Act which aims to prevent so-called “capital-gains stripping”, whereby the value of a

share is reduced through a tax-free intercorporate dividend. Where applicable, subsection  55(2) will recharacterize the

dividend as a capital gain, resulting in a taxable event. Section 55 was overhauled in 2016, with changes that had been

announced in the 2015 budget becoming law with the passage of Bill C-15 on June 22, 2016. The amendments to

section 55 have been discussed previously in the Tax Topics newsletter; see, for example, No. 2257 (June 11, 2015).

At the 2016 roundtable, the CRA addressed three questions related to the application of section 55. Question 2 related

to the computation and allocation of “safe income” in the context of discretionary dividend shares. Generally, the

concept of safe income, which recognizes that section 55 should not apply to a dividend paid by a corporation out of

its tax-paid earnings, is typically computed on a share-by-share basis. In this question, the CRA was asked to consider

the following facts:

● A holding company (“Holdco A”) and a trust (“Trust B”) incorporated an operating company (“Opco”). Each

subscribed for 50 ordinary common shares of a separate class for a nominal amount.

● One of the beneficiaries of Trust B is a separate holding corporation (“Holdco B”).

● At the end of its second taxation year, the shares of Opco have a fair market value of $2 million. Opco has safe

income on hand of $2 million.

● Holdco C, a corporation related to Holdco A, purchases $1 million worth of common Opco shares of a separate class

from those owned by Holdco A and Trust B.

● Holdco D, an unrelated company, borrows $0.5 million from Opco and uses the money to purchase half of Trust B’s

shares.

● At the end of its third taxation year, Opco has earned additional safe income of $3.6 million and declares the

following dividends:

● $3 million on the class of shares owned by Holdco C; and

● $2.6 million on the class of shares owned equally by Trust B and Holdco D.

● Trust B allocates the dividend to Holdco B. Holdco D repays the amount borrowed from Opco with a portion of the

dividend received from Opco.

The CRA was asked to comment on whether the dividends paid would fall outside the safe income exemption in these

circumstances. The CRA representatives noted, quite reasonably, that this seems to be a rather uncommon and very

specific situation and some of the facts do not exactly add up. The CRA did note that there are circumstances in which

safe income can be “shifted” among discretionary dividend shares without triggering the application of

subsection 55(2), but that each case needs to be reviewed on its merits and that its earlier published comments on

this matter are consistent with each other and the CRA’s current position, although they should not be considered a

blanket policy allowing safe income shifting.

The CRA was also asked whether its answer would change if Holdco A had frozen its interest by exchanging its common

shares for redeemable, retractable preferred shares at the time Holdco C acquired its interest in Opco. The CRA did not

directly answer this question.
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The CRA was also asked what information it would require to support a safe income computation given the expanded

scope of section 55, which will require taxpayers to rely on safe income more often than in the past. Without

providing a set of guidelines, the CRA noted that it would expect taxpayers to take a reasonable approach to safe

income calculations, in accordance with the established case law. Somewhat alarmingly, the CRA noted that in certain

extreme cases it would consider the application of subsection 239(1) for erroneous safe income calculations. This

obviously shocked the crowd in attendance, as section 239 is one of the criminal provisions of the Act. The CRA took

pains to note that this would only be considered in the most extreme cases of manipulation.

Question 4 also considered the application of section  55. That question addressed a fact-specific situation involving

section 55 and the tax imposed under Part IV of the Act. Generally, the question concerned a situation where a

corporation that received a dividend subsequently recharacterized as a capital gain under section  55 where the payer

corporation also received a dividend refund under section 129 of the Act. Because the dividend received by the

corporation is deemed not to be a dividend, there can be no amount taxable to the recipient under Part IV by virtue of

the payer corporation receiving a dividend refund (which would ordinarily be the case). As such, the amount added to

the refundable dividend tax on hand of the recipient corporation would be less, and a smaller taxable dividend would

be required to obtain a full refund.

In the view of the CRA, the above is not correct. Upon payment of the initial taxable dividend, the recipient would

need to remit the full amount of Part IV tax, then refile its return on the basis that section 55 applied and request a

refund only once the larger dividend had been paid. Moreover, the recipient corporation would not be able to pay a

capital dividend out of the capital dividend account that arises on the deemed capital gain out of the initial dividend

received; such capital dividend could only be paid out of future amounts received by the recipient.

Question 8 asked whether cash would be considered property for purposes of applying new clause 55(2.1)(b)(ii)(B), to

which the CRA answered in the affirmative.

The GAAR Questions

Questions 1 and 7 each related to the CRA’s application of the GAAR. Question 1 involved the CRA’s position on the

potential application of the GAAR to a specific planning situation related to the deemed disposition by a trust every

21 years pursuant to subsection 104(4) of the Act. In the situation under consideration, a trust (“Old Trust”) has a

corporation among its listed beneficiaries. The sole shareholder of the corporation is a newly formed trust (“New

Trust”). In advance of the 21-year anniversary of Old Trust, it makes a distribution of assets with accrued gain to the

corporation on a rollover basis pursuant to subsection 107(2) of the Act. As a result of this transfer, Old Trust will hold

no appreciated assets on the 21st anniversary, and the trust-to-trust transfer rule in subsection 104(5.8) (which would

have required New Trust to have the same 21st anniversary date as Old Trust in respect of the transferred property)

does not apply as no property was transferred to New Trust.

The roundtable participants advised that the CRA would look to apply GAAR to this sort of planning, on the basis that

it frustrates the scheme of the Act and the 21-year rule because Old Trust effectively transfers property to New Trust

indirectly and restarts the 21 years. The CRA is concerned that gains could be deferred forever by repeating this type of

transaction. The CRA advised that the GAAR committee has not taken an opinion on this yet.

The CRA noted that this planning is generally acceptable if the distribution is to a corporation and all the shareholders are

residents of Canada, as the gains will eventually be taxed. If the shareholder is a non-resident, the CRA would be much

more concerned.
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Question 7 concerned the CRA’s assessing practices as concerns the GAAR, and in particular the role that the GAAR

committee plays in GAAR assessments. Of note was a remark by the CRA that the individual tax services offices

no longer need to have the GAAR committee approve a GAAR assessment; that generally, only upon an objection

would the GAAR committee need to be in agreement with an assessment for it to be confirmed. This appears to be a

break from prior practice and does not bode well for a consistently applied national standard for the application of the

GAAR, as noted by one of the roundtable moderators.

The International Questions

Several questions concerned the CRA’s interpretation of various international tax issues. Question 3 concerned the

CRA’s interpretation of the Agnico-Eagle Mines Ltd. (2016 DTC 5056 (FCA)) decision, which involved the computation

of gains or losses on the conversion of foreign currency denominated bonds into shares. In the CRA’s view, such a loss

is not a foreign exchange loss and therefore subsection  39(2) does not apply. This means that it cannot be applied

against capital gains realized elsewhere.

Question 9 related to the CRA’s position on BEPS (Base Erosion Profit Shifting) Action Item 13. Specifically, the CRA

was asked about its expectations of the “reasonable efforts” that a taxpayer must make to determine and use arm’s

length transfer prices including the preparation of transfer pricing documentation that is consistent with the

recommendations from the OECD in Action 13 of the BEPS initiative. The OECD Action Plan involves:

(i) a master file containing standardized information relevant for all multi-national enterprise (“MNE”) group

members;

(ii) a local file referring specifically to material transactions of the local taxpayer; and

(iii) a country-by-country report containing certain information relating to the global allocation of the MNE group’s

income and taxes paid together with certain indicators of the location of economic activity within the MNE

group.

In the CRA’s view, this is covered by proposed section 233.8, which is a country-by-country reporting measure under

the Act and is intended to be Canada’s implementation of the OECD’s reporting requirements. In the view of the CRA,

section 233.8 has no direct relationship with section 247 (transfer pricing rules) and thus there is no requirement to

provide master or local files under Canadian law.

CURRENT ITEMS OF INTEREST

CRA Releases Folio on Capital Dividends 

The CRA released its new Income Tax Folio, S3-F2-C1, Capital Dividends, on December 16, 2016. This folio discusses

the general rules surrounding the capital dividend account (“CDA”), the various components involved in computing the

CDA balance, and the special rules and elections relating thereto. Feedback from the community about the structure

and content of the folio will be accepted as late as March 16, 2017.
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2017 Indexed Personal Amounts Now Available

The CRA recently published the indexation adjustment for personal income tax and benefit amounts for 2017:

● The indexation increase for 2017 amounts is 1.4%.

● The TFSA dollar limit amount remains at $5,500 for 2017.

● The lifetime capital gains exemption is increased to $835,716.

● The OAS clawback threshold is increased to $74,788.

Tax Bills Receive Royal Assent

The following bills which propose several amendments to the Income Tax Act, received Royal Assent on Friday,

December 16, 2016:

● Bill C-2, An Act to amend the Income Tax Act;

● Bill C-26, An Act to amend the Canada Pension Plan, the Canada Pension Plan Investment Board Act and the Income

Tax Act; and

● Bill C-29, Budget Implementation Act, 2016, No. 2.

CRA Releases New Income Tax Folio

The CRA released new income tax folio S3-F4-C1, General Discussion of Capital Cost Allowance, on December 9, 2016.

They will be accepting suggestions related to the folio’s structure and content up until March 9, 2017. The chapter

discusses the numerous capital cost allowance (“CCA”) rules, but does not discuss any rules with respect to the specific

CCA classes.

Supreme Court of Canada Clarifies Rules of Tax Rectifications 

The Supreme Court of Canada rendered two judgments on December 9: AG (Canada) v. Fairmont Hotels Inc. (2016 SCC

56) and Jean Coutu Group (PJC) Inc. v. AG (Canada) (2016 SCC 55). The taxpayer was unsuccessful in both cases. The

Court established stricter criteria for a tax rectification than what has previously been required: in order for the courts

to rectify an instrument, they must be satisfied that there was a prior agreement with definite and ascertainable terms

in effect when the instrument was executed.

Auditor General Reports on State of CRA’s Objection Process 

The Auditor General (“AG”) released its report on the efficiency of the CRA’s objection process. Specifically, the AG

examined the time it takes for the CRA to respond to income tax objections, their decision with respect to each objection,

and the causes of delays. The AG concluded that objections are not being processed “in a timely manner”, and that the

delays have resulted in a growing backlog of outstanding objections. The AG also found that there was insufficient sharing

of results of objections and court decisions within the CRA. As a result, the AG made several recommendations to the CRA,

including:
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● the CRA should provide taxpayers with estimated time frames in which their objections will be resolved;

● the CRA should develop and implement a plan to reduce the outstanding objection inventory to a reasonable level;

● the CRA should review its entire objection process to identify improvements that could expedite resolving objections;

and

● the CRA should review the reasons objections are decided in favour of taxpayers so opportunities can be identified to

resolve issues before objections are filed.

RECENT CASES

Taxpayer permitted ABIL deduction related to amounts lent to his
daughter and her corporation to operate restaurant 

From August 3, 2007, until January 14, 2008, the taxpayer lent his daughter, G, $69,393 to enable her to operate a

restaurant through Bol et Gobelet enr. On January 15, 2008, she ceased using Bol et Gobelet enr. and incorporated Bol

et Gobelet Inc. (of which she was the sole shareholder) to continue operating the restaurant. From August 3, 2007, to

January 14, 2008, the taxpayer lent G personally a total of $69,393, and during 2008 he lent Bol et Gobelet Inc.

$33,119. On reassessing the taxpayer for 2008, the Minister disallowed the taxpayer’s ABIL deduction claim of $51,256,

which was half of the total $102,512 which he had lent G and Bol et Gobelet Inc. to enable the restaurant business to

be carried on. The taxpayer appealed to the Tax Court of Canada.

The taxpayer’s appeal was allowed. The taxpayer and G intended that Bol et Gobelet Inc. would become liable to the

taxpayer for the entire $102,512 in issue and that G would be exonerated from any debt owing by her to the

taxpayer. Despite the Minister’s argument to the contrary, therefore, there was novation within the meaning of article

1660 of the Quebec Civil Code, so that  Bol et Gobelet Inc. alone became indebted to the taxpayer for the entire

$102,512. In addition, this amount was advanced by the taxpayer with a view to earning income in the form of

interest, Bol et Gobelet Inc. was a CCPC, and the taxpayer had acted honestly and reasonably in coming to the

conclusion that the $102,512 had become uncollectible in 2008 (which was the test set out by the Supreme Court of

Canada in Rich v. Canada, 2003 CAF 38). As a result the ABIL criteria in paragraph 39(1)(c) of the Income Tax Act had

been met, and the taxpayer was thus entitled to the ABIL claimed.

Gingras v. The Queen

2016 DTC 1201

Taxpayer and divorced spouse having mutual child support obligations;
taxpayer still entitled to wholly dependent person and child amount
credits claimed 

The taxpayer and his divorced spouse S had six children. Under the terms of a Court Order (the “April Order”) as

amended by a written agreement (the “September Agreement”) the taxpayer was required to pay S monthly support

for four children of the marriage who resided with S, and S was required to pay the taxpayer monthly support for two

children of the marriage who resided with him. The Minister denied the taxpayer the wholly dependent person credits

and the child amount credits (collectively the “Tax Credits”) which he had claimed for 2009 and 2010. In the Minister’s

view, by virtue of subsection 118(5) of the Income Tax Act, the taxpayer was not entitled to the Tax Credits claimed

because he was paying child support payments to S. The taxpayer appealed to the Tax Court of Canada.
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The taxpayer’s appeal was allowed. Under the September Agreement both the taxpayer and S had mutual obligations

to make child support payments to each other. Under subsection 118(5.1), however, if no individual is entitled to

deduct Tax Credits of the type involved in the present proceedings because of subsection  118(5), subsection  118(5)

may be ignored. By virtue of subsection 118(5.1), therefore, the taxpayer was unaffected by the limiting provisions of

subsection 118(5) in this case (see the first example set out in Letoria v. The Queen, 2015 DTC 1195 (TCC)). He was

thus entitled to deduct the Tax Credits claimed, but only with respect to one child for both taxation years in issue,

since the other child was over the age of 18 at the end of 2009.

Judickas v. The Queen

2016 DTC 1183

Part XII.6 tax payable by company which filed invalid subsection
66(12.66) renunciations 

The taxpayer was a Canadian-controlled private company engaged in mineral exploration. The company filed look-back

renunciations in favour of certain of its shareholders in the 2002 through 2006 taxation years. The renunciations

filed were invalid, however, as the company and the affected shareholders were not, as the legislation required, dealing

with one another at arm’s length. The Minister denied the look-back renunciations, but nonetheless assessed the

company for Part XII.6 tax payable under section 211.91 of the Income Tax Act (the “Act”). The company appealed

from that assessment, arguing that no tax was payable because the renunciations filed were invalid.

The appeal was dismissed. Subsection 66(12.66) allows corporations to renounce, in favour of their shareholders,

expenses which the corporation has not yet incurred. Where such renunciation is made, the corporation is then liable

to pay Part XII.6 tax. The issue for determination by the Court was whether such tax was payable where the

renunciations were invalid because the criteria outlined in subsection  66(12.66) were not met, and the Court held that

whether Part XII.6 tax was payable in those circumstances depended on the meaning of the phrase “purported to

renounce” in section 211.91. The Court held that the interpretation of that phrase must be done with regard to its

text, context, and purpose, and harmoniously with the scheme and object of the Act as a whole. The Court reviewed

the provision in accordance with those criteria, and concluded that the application of Part XII.6 tax in the

circumstances supported the stated purpose of the provision. The taxpayer had made look-back renunciations to

shareholders who obtained the benefit of the deductions in the year prior to their being actually incurred. In the

Court’s view, that resulted in a cost to the fisc which the taxpayer was required to pay in accordance with Part XII.6.

Tusk Exploration v. The Queen

2016 DTC 1196

Amounts received from US retirement savings plan not constituting
taxable superannuation or pension benefits 

Following the death of a family member, the taxpayer received amounts from a US retirement savings plan, which had

been established through the family member’s employment. The Minister assessed the taxpayer to include those

amounts in her income for the year on the basis that they constituted taxable superannuation or pension benefits. The

taxpayer appealed from that assessment.

The appeal was allowed. The Tax Court held that the only issue for determination was whether the US plan was a

superannuation or pension fund or plan. If the plan could be so characterized, then the amounts received by the

taxpayer were superannuation or pension benefits which should be included in her income for the year of receipt. In
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making its determination, the Court reviewed various aspects of the plan, including the legislative authority under

which it was established, the purpose of the plan, enrolment in the plan, employee and employer contributions to the

plan, vesting, investment, early withdrawals, and distributions out of the plan. In the Court’s view, the manner in which

distributions out of the plan were effected was the most important consideration. The jurisprudence provides that a

superannuation or pension fund is an arrangement which provides for payment of regular post-retirement income to

employees and which determines the entitlement, amount, and frequency of such payments. The Court held that the

US plan did not provide for the payment of anything that could be described as a fixed or determinable allowance or a

regular post-retirement income. Rather, the default rule under the plan was that distributions out of the plan were to

be made in a single lump sum payment. Such structure was, in the Court’s view, far more consistent with a savings

plan than a superannuation or pension fund or plan. It concluded, therefore, that the plan could not be characterized as

a superannuation or pension fund or plan, and that amounts received from the plan were therefore not taxable.

Jacques v. The Queen

2016 DTC 1191
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