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In Zhang v. Canada (Attorney General),1  the Court denied an application for rectification
Interest . . . . . . . . . . . . 8

on the basis that the taxpayer did not have a “specific intention” to avoid a particular

capital gains tax. In doing so, the Court continued a debate among recent cases as to

whether a taxpayer must show a specific intention to avoid a particular tax result orFocus on Current
need only show a general intention to avoid tax to obtain rectification.Cases . . . . . . . . . . . . . . . 8
In my respectful view, these cases are all off the mark: as explained in a very recent,

erudite, and thorough decision of the UK Commercial Court Division of the High Court,Recent Cases . . . . . . 14
the true test is neither specific intention nor general intention, but the applicant’s “true

intention”.

Part I of this article will discuss the recent cases that have dealt with this issue. Part II,

to be published in a future edition of Tax Topics, will discuss two earlier Ontario Court of

Appeal cases that set the foundation for this debate as well as the recent UK decision

and offer some conclusions.

The Debate
The debate has arisen in several very recent Canadian cases. It started with an Alberta

case from April 2015 (although as discussed below, arguably the debate in Canada goes

back to 1995). I will review them in chronological order, then review two decisions of the

Ontario Court of Appeal from 1995 and 2000, and then review the 2015 UK decision.

Baytex Energy Ltd.2 

The issue was whether rectification was available to address a mistake made by the

Applicants that could result in them being reassessed tax on additional income of

$135 million for the 2003–2006 period and $528 million for the 2007–2010 period.

Baytex Energy Trust (the “Trust”) was a publicly-traded mutual fund trust until its

conversion, on December 31, 2010 and January 1, 2011, into Baytex Energy Corp.

(“BEC”), a publicly-traded, dividend-paying, corporation. Baytex Energy Ltd. (“BEL”) was a

wholly-owned subsidiary of BEC. BEL owned and operated oil and gas properties prior to

transferring virtually all of them to the Baytex Energy Partnership (the “Partnership”) on

January 1, 2010.

1 2015 DTC 5084 (BCSC), July 21, 2015.

2 Baytex Energy Ltd v. Canada (Attorney General), 2015 DTC 5057 (ABQB), April 29, 2015.
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Prior to 2008, to avoid so-called “phantom income” under the resource taxation rules, the Trust would pay (by

bookkeeping entries), 99% of its resource royalties to BEL, which would reimburse them to the Trust.

The rules changed in 2007 and this was no longer necessary. However, from January 1, 2007 to December 31, 2010,

BEL and the Trust continued making offsetting journal entries reflecting the notional transfer and reimbursement of the

phantom income. They got professional advice that this should be continued.

After being reassessed on the phantom income, the parties sought rectification.

The Crown’s position was that BEL and the Trust amended the Original NPI Agreement consciously and intentionally,

based on the advice of professional advisors, to reflect their historic practice of reimbursing all Crown charges. The

Crown submitted that their mistaken assumption that this would not have tax consequences did not meet the test for

rectification.

In addressing the test for rectification the Court said:

[31] It is well recognized that rectification can be available in the tax context where the parties can establish

that their agreement was to produce a specific tax outcome, but failed to do so because the plan was

implemented improperly.3

The Court allowed rectification:

[49] I reject CRA’s submission that rectification is not available on the basis that the Amended NPI Agreement

records the parties’ intentions perfectly because they consciously agreed that they would document their

practice of making offsetting journal entries providing for the transfer of Phantom Income and Reimbursement

post-2006. In my view, this situation is analogous to a land transaction in which the parties think that the

legal description in their executed agreement might be incorrect and ask a surveyor to provide them with the

correct legal description. If the surveyor then provides them with an incorrect legal description and they

amend the agreement accordingly, should they be precluded from seeking rectification if it becomes apparent

that the surveyor was wrong?

While paragraph 31 above refers to a “specific tax outcome”, the surveyor analogy indicates that this is not required:

clearly the parties have an intention (one may say a general intention) to use the correct legal description, whatever

that may be, but just as clearly did not have a specific intention to use any particular legal description, yet the Court

would allow rectification so as to substitute the “real” description from the erroneous one used.

Mac’s Convenience Store4 and Groupe Jean Coutu (PJC)5 
The second of these cases was heard by the same panel of judges immediately following the first; the two cases were

argued by the same counsel for the taxpayers, although by different counsel for the Federal and Quebec Crowns, and

the Court rendered judgments in the cases simultaneously.

Mac’s

Canada’s “thin capitalization” rules — subsection 18(4) of the Act6 — prohibit the deduction of interest by a company

if related non-residents have lent it so much money that its debt to equity ratio is above a certain percentage

(formerly 3 to 1, then 2 to 1 and now 1.5 to 1).

At the initial hearing of this matter, the taxpayer sought, unsuccessfully, the rectification of a corporate resolution

declaring a dividend of $136 million. The dividend was part of a series of transactions that occurred in 2006 that was

meant to transfer the $136 million to the taxpayer’s shareholder CTI and subsequently to other entities in their group

of companies. The purpose of the series was to “circulate the funds” through members of the corporate group to

reduce the Quebec income tax payable by CTI and related entities by one to two million dollars. The operation was

known as the “Quebec truffle”.7

3 All emphasis in all quotations is mine unless stated otherwise.

4 Mac’s Convenience Stores Inc. c. Couche-Tard Inc., 2012 DTC 5118 (QCCS), June 19, 2012, aff’d 2015 QCCA 837, May 12, 2015.

5 Canada (Attorney General) c. Groupe Jean Coutu (PJC) Inc., 2015 QCCA 838, May 12, 2015, rev’ing 2012 QCCS 6917, November 30,
2012.

6 Income Tax Act, RSC 1985, c. 1 (5th Supp.), as amended (the “Act”).

7 This was a series of transactions that relied on the different calculation of income for federal and Quebec purposes. It involved the use
of a trust resident in Quebec with non-Quebec resident beneficiaries. Under these structures, it was common for the trust deed to provide

(continued on next page)
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The taxpayer’s tax adviser testified that the 2006 series of transactions mirrored a similar series of transactions in
2001. However, it appears that the adviser forgot about an element that was present in 2006 but not in 2001: a $185
million loan owed by the taxpayer to Sildel Corporation, a related shareholder, since 2005. The dividend put the
taxpayer over the maximum permitted thin cap ratio, so that the interest on the loan became non-deductible.

This result was not intended nor even known to the taxpayer until 2008, when its new tax advisers noticed the
problem.

The taxpayer sought to replace the dividend with a reduction of its stated capital and the distribution of the cash
equivalent to CTI.

The Court of Appeal denied rectification. In doing so, the Court suggested (although did not use these words) that the
taxpayer must have had a specific intention to preserve the thin cap ratio before rectification would be permitted:

[42] In this case, Appellant sought to effect not a transaction by way of corporate restructuring or otherwise,
specifically seeking the deferral or other avoidance of tax on the retained earnings of 136 million
dollars. Appellant sought to channel those funds to its parent corporation for the latter’s use and in turn to be
channelled through other related entities to a trust where a lower rate of tax would be applicable. The
transaction was not a rollover (as in AES) or other restructuring transaction specifically designed to defer or
minimize Appellant’s tax burden or that of its shareholders (as in Riopel) following the distribution of the
136 million dollars. I would not go so far as to limit the possibility of rectification to correct mechanical or
technical errors in transactions specifically foreseen by the tax legislation (as in AES and Riopel). However to
be legitimate, the object sought by the rectification cannot be a mere general intention to reduce tax
liability. As Justice LeBel stated, mere tax avoidance cannot be the object of an obligation as it is not
sufficiently determinate or determined within the meaning of Article 1378 C.C.Q. Otherwise stated, a
transaction cannot be rectified merely to avoid the unintended tax.

Groupe Jean Coutu

To neutralize the risk of certain foreign exchange gains, the taxpayer’s advisors suggested two plans. One was chosen
and put into effect and had the desired result. The plan involved a loan from a US subsidiary to a Canadian parent.

Regarding both plans, the evidence was that they were intended to have no adverse tax effects, or in the Court’s words,
to be fiscally neutral.

On a subsequent audit, the CRA found that, because PJC USA was a controlled foreign affiliate of PJC Canada, the
interest that the former company earned on the loans to the latter resulted in FAPI to the latter under
subsection 91(1) of the Act.

In the Court below, PJC Canada sought to rectify the transaction by seeking approval to put in place the second plan.
It argued, and the Chambers Judge agreed, that the overall purpose of the plan was to solve a business problem. It was
intended that it be carried out on a tax-neutral basis. PJC Canada’s consent was vitiated and it had a right to set aside
the documentation that was put in place so as to correct it or replace it with the documentation reflecting plan
number two. The Chambers Judge relied on an earlier Quebec Court of Appeal decision that had allowed rectification.8

By the time of the appeal to the Court of Appeal, AES had been heard and decided by the Supreme Court of Canada,9

and of course the taxpayer relied on that case as well.

The Court of Appeal reversed the Chambers Judge. It held that the AES case stood for the following proposition:

[28] . . .related parties, who choose to effect a legitimate corporate transaction for the purpose of avoiding,
deferring or minimizing tax and who commit an error in giving effect to such transaction. . . may correct that
error to achieve the tax consequence originally and specifically intended and agreed upon.

However, according to the Court:

[29] . . .LeBel J. [in AES] did not set aside all the previous case law in tax matters, to the effect that the
parties cannot rewrite history and change their transactions because of unintended tax consequences. Those
principles continue to apply.

(continued from previous page)

that the income of the trust was to be paid annually to the non-Quebec resident beneficiary. For federal purposes, a subsection 104(13.1)
election was filed so that the trust incurred the tax liability and the beneficiary was not required to include amounts it received in income.
For Quebec purposes, however, the equivalent election was not filed, and a deduction was claimed by the trust pursuant to the Quebec
equivalent of paragraph 104(6)(b). The result was that no provincial tax was paid on the income.

8 Québec c. Services environnementaux AES Inc., 2011 DTC 5045 (QCCA), March 4, 2011.

9 Québec (Agence du Revenu) c. Archambault, 2013 DTC 5174 (SCC), November 28, 2013, which was a combined judgement for the AES
and Riopel cases.
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[30] . . .LeBel J. . . .does not sanction a general license to travel back through time with the benefit of hindsight
to reverse or correct unintended tax consequences of commercial dealings. LeBel J. merely approved the
parties restoring their agreement to what it should have been in circumstances where there was no mistake in
the transaction itself but rather a mistake in the way the transaction had been expressed in writing.

[31] Tax liability is based on what happened and not on what a party in retrospect would have rather done:

. . .

[32] Correcting a transaction is not the same as changing it. . . .

In the Court’s view, implementing plan number one to solve a commercial problem, with no discussion or intention
relating to FAPI, meant that there was no difference between the transaction intended and the one carried out and
hence nothing to rectify:

[36] . . .the commercial transaction was not a restructuring transaction seeking to defer or avoid tax as
foreseen by the income tax legislation (as was the case in AES & Riopel) but rather a series of offsetting loans
meant to neutralize the effect on the balance sheet of the variation in the value of PJC Canada’s American
investment.

[37] The observation of the judge of first instance that the parties were not seeking to rewrite the tax history
of the transaction constitutes, in my respectful opinion, a manifest error. Clearly, this is precisely what the
parties were seeking to do. The rectification sought is to approve the implementation of Scenario number 2
described above, presented by the tax professionals and discarded. The parties intended to put Scenario
number 1 in place. They did so and achieved their intended purpose of neutralizing the effect of the exchange
fluctuations.

[38] Neither scenario was a transaction which had the specific and legitimate intent of restructuring the
affairs of Respondents so as to avoid tax by deferral or otherwise as was the case in the matters of AES and
Riopel. . . to be legitimate the object sought cannot be a mere general intention to reduce tax liability by
modifying or replacing a transaction. The general intent of the Respondents that their transaction be “tax
neutral” is not sufficiently determinate, in the words of Justice LeBel, to serve as the basis of a
modified agreement which a court should recognize with retroactive effect to cancel unintended tax
consequences. I repeat that the parties already achieved their purpose with the Scenario number 1
transaction. They did what they meant to do. They are taxed on that basis even though they did not foresee
the tax consequences.

It is notable that although the Court cites certain passages from the Supreme Court in AES for the proposition that the
“true intention” is what matters, it does not cite all of them and does not explain how its decision is in accordance
with the search for the parties’ true intentions. Nor does it explain how the Supreme Court allowed rectification even
though that Court, as did the Court of Appeal, understood that generally, tax is based on what actually happened and
not on what might have happened. Here is what the Supreme Court said in AES:

[44] Nevertheless, the dispute in the two appeals before us necessarily concerns the ARQ and the CRA.
Because of their situations, it must be asked whether they can rely on acquired rights to have an erroneous
writing continue to apply even though the existence of an error has been established and it has been shown
that the documents filed with the tax authorities are inconsistent with the parties’ true intention.

[45] For such a conclusion to be reached, it would have to be found that, once the respondents completed
their operations, the revenue agencies became special assignees that were entitled to collect part of the
economic proceeds of the transactions, and that they could rely forever on the parties’ declared will. I do not
dispute the fact that the tax collection procedures, remedies and types of security established by law to
facilitate the recovery of tax debts give the agencies rights in the proceeds of a variety of juridical
operations. For example, they may become assignees of a series of claims or holders of rights in a trust in
respect of certain property affected by transactions. Under the civil law itself, the agencies can also prove that
simulation existed and demonstrate the true nature of transactions they allege to be shams. In addition, tax
legislation may recharacterize contractual or economic transactions for its own purposes by overriding the
legal categories established by the common law and the civil law. With the exception of such situations,
however, tax law applies to transactions governed by, and the nature and legal consequences of which
are determined by reference to, the common law or the civil law.

. . .

[52] In the final analysis, the court’s intervention [in the Court below] was based on the fundamental rules of
contract law, which is premised on a principle of consensualism and in which a fundamental distinction exists
between the exchange of consents and the written expression of that exchange. Quebec’s law of evidence in
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civil matters reinforces this distinction between internal will — or true intention — and declared will. For
example, although that law gives particular weight to the probative value of authentic acts, it nonetheless
includes a procedure — improbation — for challenging such acts. Improbation enables a court to rectify an act
in which the public officer responsible for executing it, such as a notary, inserted false statements. It is now
accepted that a court can correct such an act to make it consistent with the parties’ intention (P. Y. Marquis,
“L’inscription de faux et la correction des actes notariés” (1990), 92 R. du N. 407, at p. 426). The private
writing is also a form of expression of a common intention. If such a writing contains an error, particularly
one that can, as here, be attributed to the taxpayer’s professional advisor, the court must, once the error
is proved in accordance with the rules of evidence in civil matters, note the error and ensure that it is
remedied. In the civil law, the tax authorities do not have an acquired right to benefit from an error
made by the parties to a contract after the parties have corrected the error by mutual consent.

Harvest Operations Corp.10 
The parties intended to do a complex corporate reorganization involving a paragraph 88(1)(d) bump. In the
reorganization, one entity lent money to another, but later claimed that the loan to that party limited the bump room
and the money really should have been lent to a third party. The taxpayer applied for rectification of the loan. As the
Court noted:

[13] The Applicant submits that since it was the parties’ intent to complete the transaction with the general
goal of minimizing the tax burden, the Court should intervene to correct glitches in the mechanics of
implementing such intent.

The Court denied the application:

[30] While directional, the issue before the courts often becomes an analysis of what the intention of the
parties was at the time of executing the document, and how specific the intent to obtain that tax
advantage needs to be in order to qualify for rectification. In Re Slocock’s, the court addresses an error in
a deed of release that was specifically entered into by the plaintiff to reduce estate duty or transfer taxes
payable in proceeds of a sale through the transfer of her life interests in the proceeds to her two children. In
that case, the solicitor did not properly capture how the asset being transferred should be described, negating
the very intent of the deed in question.

[31] Over time, the application of rectification has expanded, perhaps to a point where it is necessary to
reconsider the intent underlying the principle. Courts now are being asked to correct not just provisions of a
contract that do not reflect the parties’ intent, but rather entire steps of a larger transaction or strategy.

. . .

[53] In summary, a general intent is not sufficient. As to the degree of specificity of intent required,
McPeake provides the most succinct statement of the law at para 18: “The intention underlying the document
must be more than a general intention. Exactly what constitutes sufficient specificity of intention varies by
context.”

The Court held that Fairmont Hotels11  was decided wrongly. See below.

In Harvest, the Court held there was no intention to lend money to the third party and an intention to apply the bump
was insufficient:

 While each of these step memoranda support the Applicant’s version of events, namely that the intent was
for the transfer of assets to occur on a no capital gains basis, and that the repayment of the loans was
intended to occur after the completion of Transaction #1, none of them clarify what the parties’ agreement
would have been if there was a change in circumstances requiring the parties to pay the loan prior to closing:
would the parties have chosen to accept the tax consequences in order to close the transaction in a timely
manner; or had Krang agreed to issue the additional shares, would there be other complications arising from
that change? This is not an error in writing the agreement down the way the parties had intended it.
The Court is being asked to speculate based on the general tax minimization intent and on a plan that
could not be fully put into place at the time.

. . .

[82] More is required, however, than a general intent (McPeake at para 18). The intent to complete a
transaction in the most tax efficient manner possible is not sufficiently specific. The Applicant must

10 Harvest Operations Corp. v. Canada (Attorney General), 2015 DTC 5067 (ABQB), May 26, 2015.

11 Fairmont Hotels Inc. v. A.G. Canada, 2015 DTC 5019 (ONSC), December 18, 2014, aff’d 2015 DTC 5073 (ONCA), June 17, 2015.
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establish how the parties had intended on achieving this tax objective — for example, by evidence that
the issuance of additional Krang shares and the change of lender named on the promissory note as
contemplated in the proposed arrangement was a mistake that resulted in the Acquisition Transaction not
conforming to that intent: Kaleidoscope at para 22; Lau at para 88; Graymar at para 41.

Fairmont was cited with approval in Baytex, but Baytex was not cited in Harvest.

Fairmont

In 2003, the Applicant, a publicly-traded company, made a US-dollar denominated loan to a REIT to allow the REIT to
purchase two hotels. To reduce the foreign exchange (“Fx”) risk, the Applicant and the REIT created reciprocal loans
that were neutral for tax and accounting purposes, giving the Applicant and two of its Canadian subsidiaries each a
US-dollar denominated asset and a US-dollar denominated liability of equivalent value.

In 2006, a third party acquired control of the Applicant. The acquisition deemed the Applicant to realize its foreign
exchange losses on the preferred shares it held in its subsidiaries. However, the acquisition did not require the Applicant
to realize the matching Fx gains.

The parties entered into an arrangement that eliminated the problem for the Applicant but not for its subsidiaries (who
had made similar loans to their US subsidiaries). This left their pregnant Fx gains to be resolved another day.
Meanwhile, the third party had raised the risk of subsection 40(3.6) applying, which meant that the Applicant could not
retract its shares in its subsidiaries.

Later, the REIT asked the Applicant to end the 2003 reciprocal loan arrangements so that the REIT could sell the two
hotels. The Applicant did this but “was not alert to the fact” that the Fx issue had been only partially resolved. The
Applicant retracted its preferred shares in its subsidiaries, ignoring the 40(3.6) issue.

The CRA later assessed the subsidiaries for Fx gains because the offsetting foreign exchange losses were deemed to be
nil per subsection 40(3.6).

The Applicant and its subsidiaries applied to rectify the transactions so that there was no share retraction.

Naturally, the Crown opposed, on the basis that there was no  “specific intention” to enter into the transactions now
sought.

The Court below and the Court of Appeal both granted rectification. In doing so, the Court of Appeal held that
rectification was permitted even though there was (clearly) no specific intention as to how the subsidiaries’ Fx gain
issue was to be dealt with.

At first instance the Court allowed the application stating:

[37] Fairmont relies on this case [Juliar] as authority for the proposition that the exact method to achieve a
common intention to avoid tax is not required to be decided at the time of the transaction, just as the
exact method to avoid tax from the unhedged position of FHIW Canada and FHIS Canada was not yet
decided in 2006.

. . .

[43] I do not see this as a case in which tax planning has been done on a retroactive basis after a CRA audit.
The purpose of the 2007 unwind of the loans was not to redeem the preference shares of FHIW Canada or
FHIS Canada, but to unwind the loans on a tax free basis. The redemption of the preference shares was
mistakenly chosen as the means to do so.

The Court of Appeal agreed with this reasoning:

[11] In this case, on the application judge’s findings, the respondent [taxpayer] had a specific and unwavering
intention from the outset of its dealings with Legacy [the REIT] to ensure that the Legacy-related transactions
were tax neutral and, to that end, that no redemptions of the relevant preference shares should occur.
Nonetheless, by mistake, the redemptions were authorized by corporate resolutions.

[12] Contrary to the appellant’s argument, in these circumstances, it was unnecessary that the respondent
prove that it had determined to use a specific transactional device — loans — to achieve the intended
tax result. That the respondent mistakenly failed to employ an appropriate transactional device to achieve the
intended tax result does not alter the nature of the respondent’s settled tax plan: tax neutrality in its dealings
with Legacy and no redemptions of the preference shares in question.
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Zhang12 

The taxpayer was resident in British Columbia. He carried on a business of manufacturing and distributing laser
equipment. In 2002, the taxpayer incorporated LABest Optronics Co. Ltd. (“LABest”) in China to carry on the business.

In 2003, the taxpayer met with his accountant to discuss his 2002 Canadian tax return. In the course of this
discussion, the taxpayer asked about the distribution of income from LABest and the accountant suggested that income
earned in the company could be taxed in China and distributed to a Canadian corporate shareholder as exempt surplus
dividends without further Canadian tax being imposed, and then later paid to the taxpayer.

Subsequently, the taxpayer incorporated Beamtech Optronics Co. Ltd. (“Beamtech”), a B.C. company. The accountant
suggested that the shares of LABest be transferred to Beamtech. The taxpayer sought and obtained regulatory approval
for the share transfer from the Chinese government and such approval included a transfer value (determined by the
government) of $150,000 USD. Beamtech paid $150,000 USD cash to the taxpayer, and no section 85 rollover of the
shares was undertaken.

The CRA subsequently reviewed and assessed the transaction on the basis that the fair market value of the LABest
shares was $661,164 CDN, resulting in a capital gain of $221,950 for the taxpayer in 2003.

The taxpayer sought rectification of the share transfer to substitute a section 85 rollover of the LABest shares to
Beamtech.

The Court stated that the “proper approach” to rectification under B.C. law is as follows:

(1) The focus of the analysis in tax cases is on the intention of the related parties when they entered the transaction.
This is because the “mistake” in the written instrument is usually a mistake as to the tax consequences of the
transaction. It matters not if the mistake was caused by misinformation from the taxpayer to his advisors, or mistaken
advice provided by a professional advisor to the taxpayer.

(2) There is nothing objectionable about taxpayers attempting to avoid tax.

(3) The real question which must be considered is whether the taxpayer is able to establish a specific continuing
intention to avoid the particular tax in question. A general intention to avoid taxes is not sufficient. The determination
of what constitutes sufficient specificity of intention will depend on the context and the circumstances of each case.

(4) Where rectification is aimed at a wholly distinct kind of tax avoidance, which was not specifically contemplated at
the time the written instrument was formed, rectification will not be granted.

(5) A common specific intention is one which existed before the formation of the instrument in question and
continued since that time. It must be a “precise” and “clearly-defined object” before rectification will be granted.

The evidence established only that the taxpayer intended to implement a corporate structure (i) for the tax-efficient
movement of funds from LABest to Beamtech and (ii) that was acceptable to the Chinese government. The taxpayer
had consulted his accountant about only discrete tax issues but never to provide a comprehensive review of all tax
issues that might have arisen in respect of the transaction. The Court held that the taxpayer had no specific intention
to avoid capital gains tax on the share transfer.

I understand that Zhang’s counsel did not apply to make submissions on the Ontario Court of Appeal’s decision in
Fairmont, although it was decided before reasons in Zhang were issued; the Crown’s counsel did not, apparently, alert
the Court to the case either.

A number of tax lawyers from Dentons Canada LLP write commentary for Wolters Kluwer’s Canadian Tax Reporter and
sit on its Editorial Board as well as on the Editorial Board for Wolters Kluwer’s Income Tax Act with Regulations,
Annotated. Dentons Canada lawyers also write the commentary for Wolters Kluwer’s Federal Tax Practice reporter and
the summaries for Wolters Kluwer’s Window on Canadian Tax. Dentons Canada lawyers wrote the commentary for
Canada–U.S. Tax Treaty: A Practical Interpretation and have authored other books published by Wolters Kluwer:
Canadian Transfer Pricing (2nd Edition, 2011); Federal Tax Practice; Charities, Non-Profits, and Philanthropy under the
Income Tax Act; and Corporation Capital Tax in Canada. Tony Schweitzer, a Tax Partner with the Toronto office of
Dentons Canada LLP and a member of the Editorial Board of Wolters Kluwer’s Canadian Tax Reporter, is the editor of
the firm’s regular monthly feature articles appearing in Tax Topics.

For more insight from the tax practitioners at Dentons Canada LLP on the latest developments in tax litigation, visit the
firm’s Tax Litigation blog at http://www.canadiantaxlitigation.com/.

12 I have taken this summary, almost verbatim, with permission, from Timothy Fitzsimmons, “Zhang: BC SC Refuses to Rectify Share
Transfer”, Canadian Tax Litigation Blog, posted on July 28, 2015, www.canadiantaxlitigation.com/zhang-bc-sc-refuses-to-rectify-share-transfer.
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CURRENT ITEMS OF INTEREST

Entry into Force of Protocol Between Canada and Spain 
On September 29, 2015, the Department of Finance announced that the protocol signed on November 18, 2014, to
amend the tax convention between Canada and Spain would enter into force on December 12, 2015, with an effective
date determined by Article 16 of the protocol. An important change to the current convention was to reduce from
15% to 5% the withholding tax rate applicable to dividends, provided the beneficial owner of the dividends was a
company directly holding at least 10% of the capital of the company paying the dividend.

FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.

Falk of McCarthy Tétrault LLP.

Where, Oh Where Has My Assessment Gone? 

Robert McNally v. The Minister of National Revenue, 2015 DTC 5075 (Federal Court)

In this case, the taxpayer had taken part in a widely-marketed gifting tax shelter and, as a result of his participation,

the Canada Revenue Agency (CRA) refused to process his tax return until it had an opportunity to audit the tax shelter.

In an effort to force the CRA to issue the desk assessment and pay the tax refund reflected in the return, the taxpayer

commenced an application for judicial review in the Federal Court on the basis that the Ministry was not fulfilling its

statutory obligation to examine the taxpayer’s return with “all due dispatch”, as required by subsection 152(1) of the

Income Tax Act (“the Act”).

The taxpayer was a partner at a large chartered accountancy and business advisory firm. Between 2009 and 2012, he

participated in a gifting tax shelter program which involved investment in a limited partnership and a cash charitable

donation. Mr. McNally filed his 2012 tax return in April 2013 but, in June 2013, he received a letter from the CRA

advising that the CRA would not be assessing his 2012 tax liability until it had conducted an audit of the tax shelter.

The CRA claimed the delay was necessary in order to avoid issuing a refund that Mr. McNally would potentially need

to repay following the audit. In July 2013, Mr. McNally commenced an application for judicial review. The primary

relief sought by Mr. McNally was an order of mandamus to compel the Minister to examine his 2012 return and issue

a Notice of Assessment with “all due dispatch”, as required by the Act. In the alternative, he sought a declaration from

the Court that the Minister had no authority to delay his assessment.

The Minister’s position in the judicial review proceeding was that the delay was justified because it was the result of a

CRA decision to audit gifting tax shelters before assessing the returns of taxpayers who participated in such

schemes. The Minister reasoned that, as a result of the practise, the CRA would not be put in a position to have to

recover refunds that were based on tax credits that were likely to be disallowed following an audit. However, the

Minister also acknowledged that the decision was part of a broader policy to deter taxpayer participation in

widely-marketed tax shelters as part of the CRA’s Gifting Tax Shelter (“GTS”) National Program.

The Federal Court agreed with the taxpayer and issued a writ of mandamus, compelling the Minister to examine

Mr. McNally’s 2012 tax return and issue a Notice of Assessment within 30 days.

With minor modification, the Federal Court (per Harrington J.) adopted the reasons for the decision in a prior Federal

Court case, Alice Ficek v. The Attorney General of Canada (2013 DTC 5104). In Ficek, the Court considered whether or

not the Minister had met the obligation to examine a taxpayer’s return “with all due dispatch” given the intentional

delay by a local tax centre to first conduct an audit as part of a regional pilot project aimed at deterring gifting tax

shelters. The Court in Ficek concluded that any valid purpose for delaying assessment until after an audit of the tax

shelter was tainted by the real reasons for the audit itself —  discouraging participation in a gifting tax shelter and

delaying the taxpayer’s return. In the words of the Court, the audit was “an excuse for the delay not a reason for the

delay”.

In McNally, Justice Harrington affirmed that there is no “drop dead date” for assessment and that the Minister has
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some discretion. However, Justice Harrington noted that the Minister’s discretion is not unfettered and its exercise must

“be reasonable and for a proper purpose of ascertaining and fixing the liability of the taxpayer”. Justice Harrington

noted that counterbalancing the Minister’s discretion to delay assessment is the need for some certainty in the

financial affairs of taxpayers. As the pilot project at issue in Ficek would later grow into the very same GTS National

Program that snagged Mr. McNally, Justice Harrington wryly concluded: “If the Program was wrong as applied to

taxpayers on the Prairies, it cannot be made right by applying it nationally.” Justice Harrington held that while public

education and time to complete an audit of a tax shelter are valid purposes for a delay, in the case at bar, these

secondary purposes were overwhelmed by the Minister’s capricious, primary purpose: deterring participation in a

widely-marketed gifting tax shelter.

It should be noted that the Court’s willingness to allow the taxpayer’s application in this case may have turned on

several specific facts. First, as the Court noted, the Minister was taking a hard stance against a widely-marketed gifting

tax shelter when the Tax Court of Canada had yet to rule on the validity of such a shelter. Second, as discussed, the

GTS National Program at the heart of the judicial review had already been discredited while in its incipient stage as a

regional pilot project. Third, and finally, there was evidence before the Court to suggest that the outcome of the CRA

audit of Mr. McNally’s participation in the widely marketed tax shelter was a foregone conclusion: as a CRA senior

analyst noted on the record, the 2012 scheme to which Mr. McNally contributed was substantially similar to its 2009

variant, which had already been audited, which resulted in the disallowance of the charitable tax credits claimed by the

2009 participants. By relying on the excuse of yet another audit and denying him an assessment, the CRA was simply

blocking Mr. McNally’s capability to object to that assessment and appeal to the Tax Court of Canada.

It is also noteworthy that, unlike in Ficek, where the applicant-taxpayer sought only a declaration that the Minister’s

delay was without authority, in McNally, the applicant-taxpayer sought and obtained a writ of mandamus compelling

the Minister to issue a Notice of Assessment within 30 days of the decision.

— Justin Shoemaker

Tax Court Allows Blogger’s Deduction Of Travel Expenses To Attend
Toronto Maple Leafs’ Away Games

Howard Berger v. Her Majesty the Queen, 2015 DTC 1152 (Tax Court of Canada — Informal Procedure)

Berger involved a successful appeal of two reassessments in which the Minister of National Revenue (“the Minister”)

had denied deductions for business losses arising from the taxpayer’s blogging activities in 2011 and 2012.

The taxpayer was formerly employed as a sports reporter covering the Toronto Maple Leafs for a Toronto-based radio

station. Part of his employment duties involved attending Leafs games and practices, including away games. Another

part of his duties involved writing three or four blogs about the Leafs per week. In 2008, anticipating the loss of his

employment owing to budget cuts, the taxpayer devised a plan to carry on a hockey sports blog should his

employment be terminated. His plan envisioned that this future blog would have sufficient readership that he would be

able to derive revenue from advertisements on the blog’s website.

In June 2011, the taxpayer’s employment was in fact terminated. He began his first independent blog that month. The

blog continued through to the time of trial. In the years in issue, the taxpayer attracted one sponsor, who paid to

advertise his business during the 2012 Stanley Cup playoffs.

The taxpayer incurred various expenses in the latter half of 2011 and 2012, which he deducted in computing his

business income for the 2011 and 2012 tax years with the result that, in 2011 and 2012, he reported respective losses

of approximately $26,500 and $33,400. The claimed expenses primarily comprised travel costs. The taxpayer continued

to travel to the Leafs’ away games (at which he continued to have insider access through various media contacts). In

addition, in his 2011 tax year, the taxpayer deducted the cost of a web design firm to develop a more professional

website for his blog.

The Minister reassessed the taxpayer. The basis for the reassessment was that the taxpayer was not carrying on a

business in 2011 or 2012. The Minister argued that both the taxpayer’s blogging and his travel to attend Leafs’ away

games were personal in nature and, moreover, that his activities exhibited neither an intention to make a profit nor any

actions consistent with a business.
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The taxpayer appealed. Except for approximately $1,100 in meal expenses, the Tax Court Of Canada (per Miller J.)

allowed the taxpayer’s appeal and directed the Minister to reconsider and reassess the taxpayer on the basis that he

was carrying on a blogging business.

In determining whether the taxpayer was engaged in a business, both the taxpayer and the Minister (and, ultimately,

the Court) relied on the two-part test articulated by the Supreme Court of Canada in Stewart (2002 DTC 6983). Under

that test, the first enquiry is whether the nature of the taxpayer’s activity is clearly commercial (such as, for example,

the operation of a law firm or a restaurant). If the answer to the first enquiry is “no” because there is a personal

element to the activity, the second enquiry is whether the taxpayer nevertheless intended to carry on the activity for

profit, assessed in accordance “with objective standards of businesslike behaviour” measured through five factors: (1)

The profit and loss experience in past years; (2) the taxpayer’s training; (3) the taxpayer’s intended course of action; (4)

the capability of the venture to show a profit; and (5) any other relevant considerations.

On the facts before it, the Court could not conclude that the taxpayer’s activities were “clearly commercial”. Rather,

his activities involved attending games and practices, as well as taking photos. These activities, the Court concluded,

had a personal element to the taxpayer, a hockey fan. In addition, blogging as a class of activity could be a hobby or a

business activity — it is not inherently commercial.

Miller J. accordingly proceeded to the second line of enquiry in the Stewart test. He reviewed the five considerations

set out by the Supreme Court. The first consideration — profit and loss in past years — did not apply, since the years

in issue were the first two years of the taxpayer’s independent blog. Additionally, the Court compared the taxpayer’s

activities during this period to “a start-up phase” and the taxpayer himself to a “struggling artist . . . in the early stages

of a career”, where, in both cases, an immediate profit cannot always be expected.

The second consideration — the taxpayer’s training — weighed in favour of characterization as a business. The taxpayer

had been a professional sports reporter for over twenty years. In the words of Miller J.: “This is not the case of a

hockey fan believing he could be a sportswriter. This is the case of a professional sportswriter believing he could be a

businessman.”

The third consideration — the taxpayer’s intended course of action — also weighed in favour of characterization as a

business. Although the taxpayer’s plan lacked a number of specifics, the Court found that his basic intention — the

production of high-quality hockey blogging that would, through readership, attract advertising revenue — was

consistent with a businesslike expectation of profit. Although the Minister argued that particular focus should be placed

on the fact that the taxpayer had no detailed plan to attract advertising dollars, the Court cautioned that judging the

taxpayer’s business acumen was not the same as comparing his actions to objective standards of businesslike

behaviour.

The fourth factor — the capability of the taxpayer’s venture to show a profit — did not weigh in favour of

characterization as a business. The taxpayer could not provide the Court with specific data about his business, including

projections, comparisons, or readership numbers. Nevertheless, Miller J. found that this absence of data was not fatal. In

this regard, he concluded that the taxpayer still had a predominant intention to make a profit, and, moreover, he

behaved in a reasonable businesslike manner to pursue that end in the first eighteen months of his endeavour (and it

was only the first eighteen months that were at issue in the appeal).

The Court’s reasons add some clarity to the often grey area between business and hobby. In particular, it is interesting

to speculate whether the subject matter of the taxpayer’s blog and the travel that the taxpayer argued was necessary

in order to produce high-quality content (attendance at Leafs away games) influenced the Minister’s reassessments

rather more than what some might consider drier blog topics, such as gardening, woodworking or birding. In all cases,

the authors of such blogs may well derive personal enjoyment from the “hand’s on” portion necessary for them to

produce content (including photos) for their articles. However, these hobbies do not have the same audience and, it

could be argued, popular cachet, as major league sports. The Court’s reasons are also helpful for reinforcing the

principle that assessing a taxpayer’s “objective businesslike behaviour” is not the same as judging a taxpayer’s business

acumen.

 — Mark Firman
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Director’s Liability: Requisite Care, Diligence and Skill for Outside Director
to Invoke Due Diligence

Walter Leslie Thistle v. Her Majesty the Queen, 2015 DTC 1147 (Tax Court of Canada)

In Thistle, the appellant was an individual who was a director of a corporation that specialized in the sale of

recreational vehicles and the construction of mobile homes. As the corporation failed to remit HST for the reporting

period from July 1, 2010 to September 30, 2010 and employee payroll source deductions for the 2008 to 2011 years,

the Minister assessed the appellant for the unremitted amounts (pursuant to section 323 of the Excise Tax Act and

section 227.1 of the Income Tax Act) on the basis that he was a director of the corporation for the relevant period. As

discussed below, the Tax Court of Canada allowed the appeal on the basis that he exercised due diligence in

connection with the corporation’s failure to comply with its remittance obligations.

The facts of the case are relatively straightforward. In 2005, the appellant met Mr. Fitzgerald who was the sole

shareholder and director of a corporation that operated an RV park. The appellant was a lawyer and his introduction to

Mr. Fitzgerald and the corporation was in connection with a retainer from the corporation to provide his legal

services. In 2007, after being asked by Mr. Fitzgerald, the appellant advanced $150,000 to the corporation as a loan and

also received shares in the capital of the corporation as part of that transaction. Although the appellant became a

shareholder of the corporation, he was never a director.

In 2008, it was decided that the corporation should begin selling recreational vehicles. Although this new business

opportunity was initiated in the first corporation, it was later decided that this new business should be transferred and

carried in a new corporation, NL RV Enterprises Ltd (“Enterprises”). The appellant and Mr. Fitzgerald were both

appointed as directors of Enterprises. The appellant remained director of Enterprises until March 2011. The appellant

lent $500,000 to Enterprises to develop the new business opportunity. Throughout the period at issue, the appellant

was never involved in the accounting, finances, payroll system, or day-to-day operations of Enterprises. The information

the appellant received about Enterprises always came from Mr. Fitzgerald since the appellant had a very limited contact

with Enterprises’ staff. In 2010, due to the new business opportunity, Enterprises had to hire additional staff. As the

appellant knew that Enterprises was not adequately staffed to be able to handle the payroll for its current employees,

he suggested that Enterprises use an external payroll company.

Throughout the period that he was a director of Enterprises, the appellant periodically checked the balance of

Enterprises’ bank account and touched base with Mr. Fitzgerald about Enterprises’ financial situation and was always

told that everything was well. Moreover, the appellant repeatedly requested the financial statements of Enterprises from

Mr. Fitzgerald but was always told that the accountants were behind on producing the statements or that the

statements that were produced had to be corrected because of errors. When confronted regarding the amounts due by

Enterprises to the appellant, Mr. Fitzgerald would explain that Enterprises was owed a large amount of money from a

contractor. In February 2011, the appellant received a call from the CRA and was advised that Enterprises owed

remittances and that, as a director, he was potentially liable. From the moment that the appellant became aware of

Enterprises’ non-remittances, he attempted, unsuccessfully, to revive the corporation’s finances and to mitigate any

further remittance issues .

The Minister’s position under appeal was that the standard of care of an outside director was the same as the standard

to be applied to an inside director. According to the Minister, the appellant knew or ought to have known that

Enterprises was entering a period of financial difficulty and that a reasonably prudent person would have reviewed all

circumstances and would have taken steps in order to verify Enterprises’ finances before lending another $500,000 to

the corporation. Hence, the due diligence defence was inapplicable in the present case.

The Tax Court of Canada ruled in favour of the appellant, concluding that the standard of the due diligence defence is

objective and that it takes into consideration the context in which the remittance issue arises. The Court also said that

the analysis of the director’s conduct begins when it becomes apparent to the director, acting reasonably and with due

care, diligence and skill, that the corporation is entering a period of financial difficulties. The Court reminded that in

determining whether the due diligence defence applies, three general propositions were to be kept in mind. First, that in

order to meet the standard, one does not have to be perfect, but reasonable. Second, the test was whether, in his or

her conduct, the person had exercised care for the future. And third, the conduct is being judged upon facts that were

known by the person at the relevant point in time, and not with the benefit of hindsight.
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In this case, the Court held that in the light of the facts, an individual acting reasonably and with due care, diligence

and skill, would have viewed the financial condition of Enterprises the same way as the appellant did. The Court

rejected the argument of the Minister that, since the appellant didn’t receive any financial statements for Enterprises,

he ought to have known that the corporation was having financial difficulties. In fact, the Court held that, since the

corporation was a private one, it was under no obligation to have audited financial statements. Also, the Court came to

the conclusion that by seeking information directly from Mr. Fitzgerald, the appellant was not being unreasonable since

he had known Mr. Fitzgerald for a long time and Mr. Fitzgerald was the person in charge of the day-to-day

management of the corporation. Also, by taking immediate steps to mitigate any further remittance issues, the

appellant was acting as a reasonably prudent person.

This case is a reminder that an outside director of a company can meet with the due diligence defence’s standards

even if he or she solely relies on information provided by an inside director as regards to the corporation’s financial

situation. Also, although recent court decisions held that actions taken by directors after the failure were not relevant,

the Court in this case took into consideration the appellant’s attempts to mitigate any further remittances.

 — Amina Boudiffa

Minister Awarded Enhanced Costs

The Standard Life Assurance Company of Canada v. Her Majesty the Queen, 2015 DTC 1150 (Tax Court of

Canada)

This case is a decision on a motion to determine the amount of court costs to be awarded to the Minister of National

Revenue (“the Minister”), who was the successful party in the underlying tax appeal. Historically, the successful litigant

in a Tax Court appeal would be awarded court costs set in a tariff that is part of the rules of procedure for the Tax

Court of Canada. The successful party’s actual costs for conducting the tax appeal normally dwarf the costs computed

in accordance with the tariff.

The principal issue in this motion was the extent to which the Minister was entitled to receive an enhanced cost award

under the Tax Court of Canada Rules (General Procedure) either as a consequence of making a written offer to settle

(for the period after the settlement offer was made) or based on the factors that a Tax Court judge is entitled to take

into account in making a cost award that departs from the tariff (for the period preceding the date of the settlement

offer).

A brief discussion of the underlying tax appeal provides important context for the Tax Court’s decision on this motion.

In the tax appeal, Standard Life took steps toward opening and operating a subsidiary-based insurance business in

Bermuda in 2006. In accordance with section 2401 of the Income Tax Regulations, it had designated the same property

it associated with that prospective business in both 2006 and in 2007. The effect of the designations was to reduce the

cost base of its property because, under subsections 138(11.3) to (12) of the Income Tax Act (“the Act”), there is an

annual deemed disposition and re-acquisition of designated property for an insurance business operating in a country

other than Canada.

The Minister’s position in the tax appeal was that Standard Life did not, in fact, carry on an insurance business in

Bermuda in 2006 or 2007 and therefore could not designate properties under section 138. The Minister also took the

position that, in any event, Standard Life could not avail itself of the section 138 rules unless it carried on business in

Bermuda in the year before the year in which it first sought to designate properties, and could only designate different

properties in subsequent years.

The Tax Court (per Pizzitelli J.) found for the Minister on all issues in the appeal. Notably, it concluded that Standard

Life’s (failed) attempts to suggest it was operating a Bermudian business were window dressing deliberately designed to

mislead the Minister.

In the costs motion, the Minister sought enhanced costs for two time periods in the appeal. First, the Minister sought

substantial indemnity costs on the basis of the special costs rules relating to offers to settle in subsections 147(3.1) to

(3.5) of the Tax Court Rules, having delivered an offer approximately nine months prior to trial which would have

admitted that Standard Life began carrying on business in Bermuda in 2007 and was entitled to begin designating

property under s. 138 in 2008. Second, the Minister sought enhanced costs of 50% of the Crown’s actual costs for the
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period prior to the offer on the basis of the Tax Court of Canada’s general discretion to award costs (and depart from

the “standard” Tax Court tariff rates) pursuant to subsection 147(3) of the Tax Court Rules based on factors outlined in

that subsection.

With respect to the Minister’s claim for substantial indemnity costs because it had made a written offer to settle, the

rules in subsection 147(3.1) to (3.5) of the Tax Court Rules provide that the successful party is entitled to substantial

indemnity costs – defined as 80% of the party’s actual costs – incurred after the date of a written settlement offer if

the party obtains a judgment from the Tax Court that is as favourable or more favourable than the offer. Although the

rules on the cost implications for having made a written settlement offer were added to the Tax Court Rules relatively

recently and the Tax Court’s practice in applying those new rules is evolving, analogous rules have been commonplace

in the rules of procedure of other Canadian courts for many years.

In response to the Minister’s claim for substantial indemnity costs under those rules, Standard Life argued that the

Minister’s offer did not represent a compromise; the Minister’s offer would not have allowed Standard Life to designate

the property in either 2006 or 2007, which were the tax years in issue at trial. The Tax Court rejected this submission,

holding that the Minister’s offer was superior because it would have permitted Standard Life to claim the designation in

2008 as opposed to the decision, which precluded it from doing so until 2009. However, Pizzitelli J. went further,

suggesting that even if the Minister had only offered to forego costs and had not offered to compromise on any issues

in the appeal, it may still qualify for substantial indemnity costs under Rule 147. It should be noted that this latter

statement is a departure from the principles applicable to enhanced costs associated with offers to settle in other

courts.

With respect to the Minister’s claim for enhanced costs for the period before the Ministry made its settlement offer to

Standard Life, subsection 147(3.2) of the Tax Court Rules provides that, where the Minister made a written settlement

offer, the Minister is only entitled to costs computed in accordance with the Tax Court tariff unless the Court

determines otherwise. Under section 147(3) of the Tax Court Rules, the Court has a general discretion to award

enhanced or reduced costs on the basis of various enumerated factors, including:

(i) the result of the proceeding,

(ii) the amounts in issue,

(iii) the importance of the issues,

(iv) the volume of work,

(v) the complexity of the issues,

(vi) conduct of any party that tended to shorten or lengthen the proceedings,

(vii) the refusal to admit anything that should have been admitted, and

(viii) whether any of the proceedings were improper or unnecessary.

The Tax Court considered the factors and found that they all favoured awarding the Minister enhanced costs prior to

the offer to settle. As part of the analysis, Pizzitelli J. also considered the Minister’s “very generous and reasonable”

offer to settle the appeal. That factor, together with his finding that Standard Life had engaged in “reprehensible”

conduct by creating the illusion that it carried on business in Bermuda, appeared to be the principal criteria supporting

his ultimate decision to award enhanced costs of 50% prior to the offer to settle.

Arguably, the Tax Court double-counted the offer to settle by using it to support enhanced costs both after and before

the offer. Also, it is arguable that using a taxpayer’s conduct in connection with the merits of the dispute (as opposed

to in the conduct of the proceeding) should raise concerns because the Act contemplates penalties for improper

conduct in relation to their tax filings in section  163 of the Act and creates offences – for example, in section 239 of

the Act – to prohibit a range of conduct. The Tax Court’s decision, in some sense, allows the Minister to “punish” the

taxpayer for the tax position reported in its tax return without satisfying the requirements of the Act for upholding a

penalty or conviction for alleged improper conduct of that nature. Nevertheless, the Tax Court’s decision to award 50%

and 80% of actual costs before and after the offer, respectively, is consistent with the outcome under costs rules in

other courts.

Interestingly, the decision in the Standard Life cost motion mirrored (without referring to) the Tax Court’s decision on a
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similar cost motion in Repsol Canada Ltd. (2015 DTC 1151), where the Court awarded the same 50% pre-offer and

substantial indemnity post-offer costs in favour of a successful taxpayer. These cases may represent a trend in the Tax

Court costs jurisprudence toward costs indemnity for successful parties, even in the absence of reprehensible conduct

by the unsuccessful litigant.

— Paul J. Davis

RECENT CASES

Remedy of rescission denied by Manitoba Court of Appeal, since issue
involved a tax matter in which Tax Court had absolute jurisdiction 

Two of the individual appellants, Jones and Laufer, were shareholders, directors, and employees of the corporate

appellant JAFT. JAFT had paid  Jones and Laufer salaries for 2005 and 2006 (the “Salaries”), in connection with certain

SRED work done by JAFT for which SRED-based tax credits had been disallowed by the minister. The minister also

assessed JAFT, and also Jones and Laufer vicariously, for unremitted source deductions relating to the Salaries. JAFT,

Jones and Laufer had launched appeals to the Tax Court of Canada which were pending. JAFT, Jones and Laufer

therefore applied to the Manitoba Court of Queen’s Bench for an order rescinding the Salaries and the related

employment contracts in order to use such rescission in their arguments before the Tax Court, which does not have the

jurisdiction to grant equitable relief. In dismissing the applicants’ application, an applications judge of the Manitoba

Court of Queen’s Bench declined to exercise her jurisdiction to grant the equitable relief being sought, in essence,

because courts are reluctant to exercise their jurisdiction where parallel litigation exists in the Tax Court, and because

the applicants were attempting to influence the outcome of the Tax Court proceedings, and would never have done

this, but for the minister’s adverse assessments. The appellants appealed to the Manitoba Court of Appeal.

The appeal was dismissed. The Tax Court has exclusive original jurisdiction to determine references under the Income

Tax Act. In addition, cases such as GLP NT Corp. v. Canada (Attorney General), 65 OR (3d) 840, Lloyd v. Canada, [2002]

TCJ No. 119, and McLaughlan v. Canada, 2007 TCC 209 illustrate how broadly the Tax Court has viewed its powers

under the Income Tax Act. In the present proceedings the core issue was whether the minister’s  assessments were

correct and whether the tax liability assessed was owing. These were matters for the Tax Court, which is a specialized

court created by Parliament with expertise in tax matters. Also if the Tax Court were to find that there was no tax

owing by the appellants, there would have been no mistake and no basis upon which to grant them rescission. The Tax

Court, moreover, had jurisdiction to dismiss the appellants’ appeal or to allow it and provide a remedy by vacating the

assessments or referring them back for reassessment. These were substantial remedies which provided the appellants

with adequate alternatives. As a result, the applications judge did not err by declining to exercise her jurisdiction.

JAFT Corp. v. Jones et al.

2015 DTC 5095

Jeopardy order set aside where collection of tax debt not threatened 

The taxpayer was a Canadian resident who emigrated to New Zealand, where he obtained permanent resident

status. He was the annuitant of a self-directed registered retirement savings plan (“RRSP”) trust which was held by a

financial institution in Canada. In October 2012 and February 2013 the taxpayer made two withdrawals from the RRSP

trust, transferring those funds to offshore accounts. At the end of February 2013 the Minister of National Revenue (the

“minister”) issued reassessments for unpaid tax, one against the RRSP trust in the amount of $283 million and the

other against the taxpayer personally in the amount of $205 million. The minister then made a successful ex

parte application for a jeopardy order, on the basis that the collection of the tax debt owed was in jeopardy. The

taxpayer brought a motion seeking review of that jeopardy order.

The motion was allowed, and the jeopardy order set aside. The Court began by reviewing the statutory provisions

governing the minister’s ability to engage in collection activities for unpaid tax debts. It noted that as a general rule the

minister is precluded from taking collection actions where the taxpayer objects to an assessment issued, or appeals to

the Tax Court. Where, however, the minister believes that a delay in collection actions will jeopardize collection of the
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debt, he may apply for a jeopardy order. The Court noted that an ex parte jeopardy order is an extraordinary remedy,

meant to ensure that the taxpayer does not waste, liquidate or otherwise transfer assets during the legal process in a

way which jeopardizes the collection of debts owed. On an application for a jeopardy order, the minister must show

that there are reasonable grounds to believe that the collection of a tax debt would be jeopardized by a delay in its

enforcement. The taxpayer has the right to seek review of a jeopardy order which has been issued, and on such a

review, the minister must again demonstrate reasonable grounds to believe that any delay would jeopardize collection.

The Court reviewed the taxpayer’s circumstances and the series of events which preceded the issuance of the jeopardy

order. It noted that the taxpayer had put forward substantive reasons for making the two transfers of funds which were

of concern to the minister and that, in any event, both those transfers took place before the minister issued the

reassessments for the RRSP trust and the taxpayer. As well, the Court held that if trust assets were to be distributed

such that the assets were less than the tax debt, the trustee would be jointly liable with the taxpayer. In addition, the

trustee was required to obtain a clearance certificate prior to distributing RRSP trust assets, failing which it would be

liable for tax amounts owed, to the extent of the distribution. In the Court’s view, both the trust and the trustee had

strong compliance and monetary incentives to refrain from distributing trust assets in a manner which would hinder

collection by the minister. The taxpayer argued that the facts showed that a jeopardy order was unnecessary and the

Court agreed. It concluded that the minister had not demonstrated reasonable grounds to believe that the collection of

its debt from the taxpayer was threatened.

MNR v. Grenon

2015 DTC 1050

CRA’s deemed trust for unremitted source deductions having priority on
both receivership and bankruptcy 

In May 2013 a receiver was appointed for four companies which were each part of a corporate group. All of the

companies later declared bankruptcy and the receiver was appointed as the trustee in bankruptcy of the

companies. The Royal Bank of Canada (the “Bank”) was a secured creditor of all of the companies, and the Canada

Revenue Agency (CRA) had a claim for unpaid source deductions. The Receiver brought a motion for approval of its

fees and disbursements and approval of a proposed distribution of funds to creditors. That distribution was opposed by

the International Brotherhood of Electrical Workers (the “Union”), which brought a cross-motion seeking payment of its

claim for pension and other benefits provided under a collective agreement, in priority to the claims of the other

creditors. The Union claimed those amounts from the company which was party to the collective agreement and from

the other companies, on the basis that the group of companies was operated as a single enterprise that employed

members of the Union.

The Receiver’s application was allowed, and the Union’s cross-motion dismissed. The Receiver sought to distribute funds

to the Bank pursuant to a real property first mortgage security which it held for two of the companies, but the Union

claimed a super priority for amounts it claimed to be owed under the collective agreement in place. It argued that the

provisions of the governing legislation provided it with priority over other creditors, including the deemed trust created

in favour of the CRA with respect to unpaid source deductions, and that it was entitled to rely on those provisions. The

Court disagreed, finding that priority was given to the CRA’s deemed trust under the statutory provisions governing

either receivership or bankruptcy. The Union also argued that its claims should apply to all members of the corporate

group on the basis that they were related employers. However, the claim filed by the Union  did not specify the

company from which it sought to recover amounts, its proof of claim naming only a single company and “related

entities”. The Court held that the relevant provisions of the bankruptcy statute indicated that a proof of claim shall be

made in the prescribed form and that one of the fundamental pieces of information required in the proof of claim is

the name of the debtor. Consequently, the Union had not provided a proper proof of claim against the debtor company

from which it sought to recover. The Court held that the cross-motion of the Union was dismissed and that the

Receiver was authorized to make distributions as proposed.

Royal Bank of Canada v. Galmar Electrical Contracting Inc. et al.

2015 DTC 5096
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