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The Obama budget was a political statement more than an economic document. The US

budget process is quite different than Canada’s in that the President cannot effectively
British Columbia command Congress to pass his or her proposals. Parts, however, will often make it into
Budget . . . . . . . . . . . . . 3 the ultimate bill that passes.

This budget in its current form will not pass, but there is one important tidbit for some
Nunavut Budget . . . 3 dual citizens of the United States and other countries, most importantly, Canada.

Northwest Major Personal Tax Changes in the Budget
Territories Budget 3

The budget proposed a large number of tax increases, along with a significant increase in

spending. The budget would make a large number of personal tax changes, including:
CRA Releases

● raising the top capital gain and dividend rates from 20% to 28% for those withTransfer Pricing
income over US$500,000 per year;Memoranda . . . . . . . . 4

● lowering the threshold where one starts paying estate tax from $5.43M to $3.5M;

Draft Regulations
● applying the “Buffett rule”, requiring millionaires to pay an effective rate of least 30%;

for Liquefied
Natural Gas ● creating a new credit for two-wage-earning households with income up to $210K;

Industry . . . . . . . . . . . . 4
● increasing the child care tax credit to $3,000 for kids under five; and

● on inherited assets, taxing the capital gain that arose prior to the death of theFocus on Current
individual who passed them on (i.e., the beneficiary would get a “carryover” basis,Cases . . . . . . . . . . . . . . . 5
instead of a stepped-up one upon death); this change could increase the effective tax

rate on some assets to 94% of the value for a resident of New York City.
Recent Cases . . . . . . 6

All these changes will meet resistance, but the financial impact of all of them is dwarfed

by the centerpiece — a plan to effectively repatriate corporate retained earnings held

offshore at a 14% tax rate. This item represents $268B of the $1,667B revenue increase

over 10 years. By comparison, the Buffett rule will raise only $35B.

With a Republican-controlled Congress, there is no hope of this tax-and-spend budget

passing. The last budget failed in the House 418–2, meaning even the President’s own

party couldn’t stand behind it.
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Americans’ Obligations Now

A US citizen living in Canada is subject to US tax on his or her worldwide income. Generally, he or she must file a US

income tax return annually. There are substantial information-filing obligations. The process is intrusive and costly (to

taxpayers and the IRS), while yielding little revenue.

A significant portion of these people are “accidental Americans”. They came to Canada as children, or were born in

Canada to American parents. They have no meaningful tie to the United States — at least none that would justify

comprehensive taxation.

As the United States has expanded its search for Americans with assets abroad through FATCA,1 more people are

becoming aware of their obligations. Some of these people are angry and upset; an increasing number are relinquishing

US citizenship for this reason.

Relinquishing Citizenship

Currently, a US citizen who gives up citizenship and:

(1) is worth more than US$2M;

(2) has an average US tax liability of over US$160K over the five prior years; or

(3) has not fully complied with his or her tax requirements (filing and payment)

is a “covered expatriate” and is subject to a number of adverse tax consequences, including the following:

(1) A deemed disposition of substantially all assets immediately before expatriation. Tax is applied to the deemed gains

over $690,000 (with the possible addition of the Net Investment Income Tax).2 Since there is no actual disposition,

there is likely no Canadian tax, but there will be when the assets are sold. This timing difference can create double

taxation;

(2) Immediate income recognition of many types of assets, such as non-US pension plan entitlements;

(3) 30% tax (instead of the treaty rate of 15%) on certain types of deferred compensation, such as US IRA and pension

payments, received after expatriation;

(4) 30% tax on distributions from certain types of trusts (“non-grantor” trusts) received after expatriation (this

includes non-US trusts); and

(5) 40% excise tax on gifts and bequests to US persons after expatriation.3

Accidental Americans — Something To Cheer About? 

Last summer, the Republican National Committee decided that citizenship-based taxation was not justifiable.4 At that

time, it was thought that the Democratic Party would hold on to the policy as a useful political stick (“rich Americans

shouldn’t be able to go abroad and avoid their fair share of tax”).

However, there appears to have been a change of heart on the part of the administration. The proposed change is

buried on page 282 of Treasury’s budget explanation.5

Certain people will be able to relinquish their US citizenship without worrying about adverse tax consequences. They

will not have to file US tax returns (even retroactively) and will not be subject to the “covered expatriate” rules

described above. To qualify, an individual must:

(1) have become at birth a citizen of the United States and a citizen of [Canada];

(2) at all times, up to and including the expatriation date, have been a citizen of [Canada];

(3) not have been a resident of the United States since attaining age 181/2;

(4) never have held a US passport;

(5) relinquish US citizenship within two years after the later of January 1, 2016 or the date on which he or she learns

that he or she is a citizen; and
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(6) certify under penalty of perjury compliance with all US tax obligations that would have applied during the

five years preceding the year of expatriation if he or she had been a non-resident alien during that period (in other

words, if there were no US-source income, there would be no filing or payment expected).

This doesn’t apply to all accidental Americans — just the ones born as dual citizens.

It is estimated that the cost of this measure will be about $60M in 2016, at first rising, as the provision becomes

better known, then falling to $25M per year — a drop in the bucket.

There is no mention of the Foreign Bank Account Report, which is not a tax provision, but carries substantial penalties

of its own. Presumably, people in this category would be exempted from this requirement as well.

Finally, there’s the $2,350 fee to renounce at an embassy or consulate — not exactly chump change for most people.

And to renounce, an individual will first have to prove US citizenship to start with. This may be a problem, since not

everyone’s parents registered the births of their children abroad.6

It is a long way from a political party’s resolution, or a president’s budget, to legislation. But it seems progress is being

made. I may be out of a job soon enough.

Notes:
1 See, for instance, Tax Notes No. 581, June 2011.

2 Tax Topics No. 2188, February 13, 2014.

3 For more details, see Nightingale and Turchen, “Expatriation: The American’s Tax Experience in Canada”, Canadian Tax Journal (2013) 61:1, Canadian Tax
Foundation.

4 https://cdn.gop.com/docs/RESOLUTION_SUPPORTING_RESIDENCE_BASED_TAXATION.pdf.

5 http://www.treasury.gov/resource-center/tax-policy/Documents/General-Explanations-FY2016.pdf.

6 http://www.state.gov/documents/organization/156216.pdf.

BRITISH COLUMBIA BUDGET
British Columbia Finance Minister Michael de Jong presented Balanced Budget 2015 on February 17, 2015. Several

tax-related measures were introduced in Budget 2015, including the new children’s fitness equipment credit and the

education coaching tax credit. Interested readers should consult the Budget Dispatch and the Budget documents, posted

on the provincial tax News Tracker on CCH Online and IntelliConnect, and also available in the British Columbia Tax

Reporter online and on DVD.

NUNAVUT BUDGET
Nunavut Finance Minister Keith Peterson presented the 2015-2016 Budget on February 25, 2015. No tax increases or

new tax measures were announced in the Budget. Interested readers should consult the Budget Dispatch and the

Budget documents, posted on the provincial tax News Tracker on CCH Online and IntelliConnect, and also available in

the Alberta and Territories Tax Reporter online and on DVD.

NORTHWEST TERRITORIES BUDGET
The Honourable J. Michael Miltenberger, Minister of Finance for the Northwest Territories, presented the 2015-2016

Budget on February 5, 2015. This is the Northwest Territories’ first post-devolution budget. The Budget does not include

any new taxes; however, effective April 1, 2015, property tax mill rates and a number of fees will be adjusted for

inflation. Interested readers should consult the Budget Dispatch and the Budget documents, posted on the provincial

tax News Tracker on CCH Online and IntelliConnect, and also available in the Alberta and Territories Tax Reporter online

and on DVD.
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CRA RELEASES TRANSFER PRICING MEMORANDA

The Canada Revenue Agency (“CRA”) recently issued two Transfer Pricing Memoranda, each dated January 29, 2015.

Especially relevant given recent tax litigation on this topic, including McKesson Canada Corporation (2014 DTC 1040

(TCC)) and Marzen Artistic Aluminum Ltd. (2014 DTC 1145 (TCC)), the memoranda elaborate on Information Circular IC

87-2R and provide guidance and direction on several important transfer pricing issues. The memoranda can be

summarized as follows:

● TPM-15, Intra-Group Services and Section 247 of the Income Tax Act — This memorandum elaborates on Part 6

of IC 87-2R, and particularly discusses (1) whether intra-group services have been provided; and (2) valuation

regarding appropriate amounts to be charged for these services. TPM-15 expresses the CRA’s preference for the

“direct charge method” in pricing intra-group services, and provides guidance and comment on the components of

management fees and various corporate group costs. As well, TPM-15 specifically mentions the determination of

agency/on-demand service charges and the treatment of pass-through costs in inter-company billing, specifically in

the context of evaluation and audit.

● TPM-16, Role of Multiple Year Data in Transfer Pricing Analyses — This memorandum elaborates on

paragraph 51 of IC 87-2R, and particularly comments on the usage of multiple year data in assessing suitability of

comparable transactions and the resulting transfer price. TPM-16 expresses the CRA policy that determination of

arm’s length prices for a given taxation year should be based on comparable transactions occurring in the same

(relevant) tax year, and that in an audit context the CRA will look at results for comparable data on a year-by-year

basis. Regarding an advance pricing arrangement context, taxpayers can expect that the CRA will likewise verify the

terms of the arrangement on a year-by-year basis, although a reasonability analysis regarding expectations for

future year outcomes may partially involve averaging historical outcomes of comparable transactions over

multiple years.

DRAFT REGULATIONS FOR LIQUEFIED NATURAL GAS INDUSTRY

On February 19, 2015, the federal government announced draft regulations to create accelerated capital cost allowance

(“CCA”) treatment for assets used in the liquefied natural gas (“LNG”) industry. The draft regulations are of particular

importance, as they are designed to encourage Canadian entities to domestically refine LNG, a potentially high-value

and rapidly growing pursuit in the energy development field. The draft regulations would:

● apply to assets acquired after February 19, 2015 and before 2025;

● create a 30% CCA rate for Class 47 equipment and structures; and

● create a 10% CCA rate for non-residential buildings that are part of facilities used to liquefy natural gas.

Although the draft regulations would not eliminate the “half-year” rule in respect of the accelerated CCA, the

Department of Finance release indicated that the “availability for use” of large-project assets could be determined in

accordance with the paragraph 13(27)(b) and paragraph 13(28)(c) “rolling start” and subsection 13(29) “long-term

project” rules. The closing date for comment on the draft legislation is March 27, 2015. Input can be emailed to

taxation@fin.gc.ca or mailed to: Tax Policy Branch, Department of Finance, Canada, 90 Elgin Street, Ottawa, Ontario,

K1A 0G5.



TAX NOTES 5

FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.

Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,

Calgary, and Vancouver.

Tax Court Confirms Retrospective Application of the GAAR when
Calculating Accrued Interest on Tax Liability 

J.K. Read Engineering Ltd. v. The Queen, 2014 DTC 1216 (Tax Court of Canada)

This case considers whether interest resulting from the application of the general anti-avoidance rule (“GAAR”) should

begin to accrue from the date on which the notice of reassessment was issued by the Minister or from the balance-due

date for the taxation year in which the relevant transactions occurred.

The appellants implemented a series of transactions resulting in capital losses. The capital losses were used to offset

capital gains realized in the appellants’ 2007 taxation year. In 2011, the appellants were reassessed by the Minister on

the basis that the transactions were abusive and that the GAAR applied to disallow the capital losses.

The transactions implemented by the appellants were similar to those in the recent trilogy of cases Global Equity Fund

Ltd. (2013 DTC 5007), 1207192 Ontario Limited (2012 DTC 5157), and Triad Gestco Ltd. (2012 DTC 5156), in which the

Federal Court of Appeal found that the GAAR applied. Presumably for this reason, the application of the GAAR to the

transactions was not disputed by the appellants. The only issue was the date from which interest on the outstanding

balance of tax begins to accrue.

The Minister’s position was that interest accrued from the appellants’ balance-due dates for their 2007 taxation years

on the basis that the GAAR applied without the intervention of the Minister. According to the appellants, interest

began to accrue only from the date of the GAAR reassessments issued by the Minister. In the view of the appellants,

subsection 245(7) of the Income Tax Act (the “Act”) requires that the Minister issue a notice of assessment under the

GAAR before section  245 can be applied to redetermine the tax consequences of a transaction. Subsection  245(7)

generally provides that the tax consequences to any person, following the application of section 245, will only be

determined through an assessment or reassessment involving section 245.

In support of their position, the appellants relied on the Tax Court decision in Copthorne Holdings Ltd. (2007 DTC

1230), which dealt with Part XIII withholding obligations under sections 212 and 215 of the Act and with the penalty

under subsection 227(8) of the Act for failure to deduct or withhold. The appellants submitted that in Copthorne the

Court found that the taxpayer was not liable for the penalty under subsection 227(8) because the taxpayer was not

required to withhold under Part XIII at the time of the transaction on the basis that the liability arose only from the

time that the Minister assessed pursuant to the GAAR.

The Tax Court (per Hogan J) dismissed the appellants’ analysis of Copthorne. According to the Court, the penalty under

subsection 227(8) was struck out in Copthorne because of a due-diligence defence, not because the withholding

obligations under section 215 did not apply.

The Tax Court also rejected the appellants’ argument: (1) that subsection 245(7) precludes all taxpayers from

self-assessing tax consequences under the GAAR; and, therefore, (2) that taxpayers should not be liable for interest in

the period prior to an assessment based on the GAAR being issued. The Court held that this interpretation conflicted

with comments made in obiter in S.T.B. Holdings Ltd. (2002 DTC 7450 (FCA)) that subsection 245(7) was limited to

third parties affected by an assessment based on the GAAR (that is, taxpayers seeking an adjustment under subsection

245(6) of the Act because they have been affected by an assessment under the GAAR of a transaction involving the

taxpayer assessed under the GAAR). The Tax Court reviewed the jurisprudence on the weight to be given to obiter dicta

and concluded that, given the significant consideration of the issue and its importance to the decision reached in S.T.B.

Holdings, the comments made by the Court in S.T.B. Holdings were “authoritative obiter which should be followed”.

The Tax Court then analyzed the meaning of “following” in subsection 245(7) of the Act (and “par suite de” in the
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French version) and concluded that this term clearly indicates that the notice of assessment does not trigger the

application of the GAAR but is rather subsequent to it. Therefore, even if subsection 245(7) applied to the “targeted

taxpayer” in addition to third parties affected by a GAAR assessment of a “targeted taxpayer”, it could not be said that

the tax liability pursuant to the GAAR was incurred as of the date of the notice of assessment.

Finally, the Tax Court concluded that the wording of subsection  161(1) of the Act is clear that interest accrues on

outstanding tax payable from the taxpayer’s balance-due date. The Court noted that there is no exception for an

assessment based on the GAAR.

This case confirms the application in a GAAR assessment of the established principle that interest runs from the

balance-due date of the taxation year in which a transaction giving rise to a tax liability occurs, not from the date of

the assessment or reassessment.

As of the date of this comment, no appeal has been filed to the Federal Court of Appeal.

— Annie Mailhot-Gamelin

RECENT CASES

Shortest distance from home to work to be used when determining
qualification for eligible relocation 

The taxpayer moved from her home in Cochrane to Calgary, Alberta, and in 2012, she claimed moving expenses of

$17,000 in respect of an “eligible relocation” (defined in subsection 248(1) of the Income Tax Act (the “Act”)). That

provision requires that the new location place her at least 40 kilometres closer to the new location than the old home.

The distance between the new home and the work location was 15 kilometres. The dispute centred on the distance

between the old home and the new work location. The taxpayer argued it was 60 kilometres, whereas the Minister

argued it was 40 kilometres when using a major urban road, which would mean that the new home was only 25

kilometres closer to the new work location. The taxpayer argued that the major route was under heavy construction

and not the quickest route.

The taxpayer’s appeal was dismissed. The distance must be determined by the shortest route that one might travel to

work, as long as it is a normal route used by the travelling public. In this case, the urban route was clearly a shorter

route and a commonly used one.

Hauser, 2015 DTC 1011

Taxpayer entitled to deduct costs of investment management fees paid
to earn income from property 

The taxpayer’s estate (the “Estate”) was represented by S, who was appointed as committee to the late W. W was

deemed mentally disabled at the time S took control of her affairs. He would arrange for home care and health care for

W while also assisting with investment decisions. For the period from May 13, 2008 to May 31, 2010, approved

remuneration for S amounted to $45,208.62. He took $40,000 of the approved remuneration, which was paid to him on

January 11, 2011. The Minister argued that amounts paid to S were not deductible to the Estate under paragraph

20(1)(bb) of the Income Tax Act (the “Act”) as they were not incurred primarily for the purpose of gaining or producing

income from a business or property. 

The taxpayer’s appeal was allowed with costs. S was carrying on a business of providing investment management

services while acting as W’s committee. He was organized and operated in a business-like manner, and investment

advisory formed his only business during the relevant period. However, the fees paid to S for managing W’s RRIF could

not be deducted, as this was prohibited by paragraph 18(1)(u) of the Act.

Estate of Freda Wickham, 2015 DTC 1025
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CRA not entitled to notice of rectification order as its interests were not
affected 

The applicant, the CRA (referred to in the decision as the “CCRA”), was moving to set aside an order of Justice McLean,

dated November 26, 2010, that ordered rectification of the taxpayers’ trust agreement, on the grounds that it should

have been given notice of the rectification proceedings. The trust agreement had been executed in March 2004, and in

March 2010 the trustees became aware that the lawyer who prepared the trust agreement made an error that

prevented the distribution of trust property to intended minor beneficiaries. To correct this oversight, a rectification

order was sought and the taxpayers were given advice by their tax advisers that the CRA need not be given notice of

the application. Justice McLean granted the application for rectification and was aware that the CRA had not been

served. While conducting an audit of a sale of a business related to the trust which took place before the rectification

order, the CRA became aware of the rectification order in July 2012. Its motion to set aside the order was brought in

May 2013. The taxpayers argued that there was no need to serve the CRA and that the application to set aside the

rectification order was not brought “forthwith”.

The motion to set aside the rectification order was dismissed. For the order to be set aside, the applicant must be a

party affected by the order and the order must be brought forthwith. Being affected involves a proprietary or economic

interest. The CRA argued it was affected because the rectification order reduced the tax payable to the CRA. At the

time of the order, the CRA had no such interest. There was no tax liability established at the time of the sale of the

business. Any liability was only to be determined after the filing of tax returns, which would take place sometime after

the rectification order. The CRA would have been entitled to participate in rectification proceedings if it had been a

creditor at the time of the proceedings, which was not the case here. The CRA also failed to bring the motion in a

timely fashion. It argued that it was not aware until March 2013 that it had not been given notice due to the auditor

not being familiar with rectification proceedings. Any ignorance on the part of the auditor is not a valid reason for

delay, and there was no explanation given for the further two-month delay until it brought its application in

May 2013. The legal interests of the CRA were not directly affected at the time of the order and, as such, there was

no reason to give it notice of the proceedings.

Brogan Family Trust, 2015 DTC 5008
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