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On November 26, 2013, the Canada Revenue Agency (“CRA”) participated in the annual
Bill C-4 Receives Roundtable session at the 65th Annual Tax Conference of the Canadian Tax Foundation

held in Toronto, Ontario.Royal Assent . . . . . . 9

The CRA was represented by Randy Hewlett, Director of Income Tax Rulings; Mark Symes,

Director of Income Tax Rulings; and Jeff Sadrian, Director of Compliance Programs Branch.Dept. of Finance
The Roundtable was chaired by Elio Luongo of KPMG LLP and John Tobin of Torys LLP.Releases Draft

Legislative
Although the discussion this year covered a range of topics, there was a significant focus

Proposals . . . . . . . . . . 10 on international issues, including questions on foreign affiliates and foreign property

reporting requirements. There were also numerous references to comments made by CRA

representatives at the 2013 International Fiscal Association (“IFA”) Conference held inAmendment to
Denmark, Copenhagen earlier this year.Regulation 205 . . . 10

The Roundtable session was presented in a question and answer format. The summary

below is based on notes taken by attendees during the session and a PowerPoint2014
presentation prepared by the panellists and released by the Canadian Tax FoundationIndexation-Adjusted
(“CTF”) which sets out the questions. Written answers from the CRA are to be providedAmounts . . . . . . . . . . . 10
at a later date. Any references to the Act are references to the Income Tax Act unless

otherwise indicated.

Prescribed Interest
Rates — First

Question 1: Pre-Ruling ConsultationsQuarter of 2014 . . 12
The CRA announced a new pilot project launched by the Income Tax Rulings Directorate

(“ITRD”) to provide pre-ruling consultation services. Taxpayers may now approach theTax Convention
ITRD on a formal, written basis to obtain a preliminary “pre-ruling” on a particular issue

Ratified . . . . . . . . . . . . 12
in order to determine whether the ITRD will issue a full ruling on the same issue in the

future. A fee will be charged for taxpayers who use this service similar to the manner in

which “Advance Rulings” are obtained. The objective of this service is to preventSCC — Application
situations where taxpayers have incurred costs to obtain a ruling which the ITRD cannotfor Leave to
provide.Appeal Dismissed 12

Additional information on the service is available on the CRA website (http://

www.cra-arc.gc.ca/tx/txprfssnls/srvcs/prcnsltns/pltprjctprcnsltnts-eng.html).SCC — Appeals
Dismissed . . . . . . . . . . 13
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Question 2(a): Repayment of Upstream Loans

The CRA was asked to comment on the repayment of upstream loans. The upstream loan rules generally require
Canadian-resident taxpayers to include in their income a “specified amount” of an upstream loan made by a foreign
affiliate of the taxpayer to a “specified debtor” if the loan is outstanding for more than two years. The specified
amount to be included in income is calculated under subsection  90(15) of the Act. The specified debtor includes a
person with whom the taxpayer does not deal at arm’s length or a partnership which includes the taxpayer or
non-arm’s length persons.

As per paragraph 90(8)(a) of the Act, there is no inclusion of an upstream loan in a taxpayer’s income if the upstream
loan is repaid within two years of the day the loan is made (other than as a series of loans or other transactions and
repayments) or if the loan is made in the ordinary course of a creditor’s business and reasonable arrangements were
made to repay the loan within a period of time. The CRA was asked under what circumstances it would consider a
loan or indebtedness to have been repaid.

The panellists commented that the CRA is generally guided by its policies under subsection 15(2) of the Act. This
position was previously stated at the 2013 IFA Conference. The panellists noted that they will make a factual
determination based on the intention of the parties, the provisions of any relevant agreements and accounting records
to determine whether a repayment of the loan has been made. Loans or indebtedness that have been “set off” against
receivables are considered to have been repaid by the CRA.

The CRA further stated that it would be difficult to comment on cash pooling arrangements in the context of upstream
loans, as such arrangements have varying parties, attributes, and legal relationships. However, the panellists did note
that cash pooling has been considered in the context of subsection 15(2) loans and analogous principles would likely
apply.

Question 2(b): Back-to-Back Upstream Loans

The CRA provided two examples to further demonstrate when, in its view, an upstream loan may have been repaid. In
both examples there were three parties: a foreign affiliate, a Canadian-resident corporation, and an arm’s length
intermediary.

Example 1 Example 2

In the first example, the foreign affiliate loans $1,000 to the intermediary lender (Loan 1), which then loans $500 to

Canco (Loan 2). If the intermediary repays $500 of Loan 1, the CRA would not consider any portion of the upstream

loan to be repaid.
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In the second example, if Canco repays $100 of Loan 2 and the intermediary repays $700 from Loan 1, then $200 of
the upstream loan would be considered by the CRA to be repaid.

The CRA panellists reiterated that a factual determination is required to determine when back-to-back loans are
considered to have been repaid in an upstream loan situation.

Question 3: CAE Inc. v. The Queen

The CRA provided its views on the Federal Court of Appeal’s (“FCA’s”) decision in CAE Inc. v. The Queen (2013 DTC
5084) with regards to the change-in-use rules in the Act outlined in subsections 13(7) and 45(1).

In this case, the taxpayer sold certain flight simulators and leased other flight simulators to entities that provide flight
training services. One of the issues raised in the case was whether the taxpayer could claim capital cost allowance
(“CCA”) on simulators that were initially leased to customers and sold at a later date or on simulators leased to
customers who held options to purchase. Under subsections 13(7) and 45(1) of the Act, there is a deemed disposition
at fair market value upon a change in use of depreciable or non-depreciable capital property to (or from) an
income-earning property. The FCA held that these two subsections could also apply on a conversion of property from
inventory to capital property and vice versa.

At the conference, the CRA stated that it considers the FCA’s comments on the application and interpretation of
subsections 13(7) and 45(1) to be obiter dicta. The CRA maintains its position outlined in Interpretation Bulletin
IT-102R2, “Conversion of Property, other than Real Property, from or to Inventory” (July 22, 1985) and Interpretation
Bulletin IT-218R, “Profit, Capital Gains, and Losses from the Sale of Real Estate, Including Farmland and Inherited Land
and Conversion of Real Estate from Capital Property to Inventory and Vice Versa” (September 16, 1986), namely that
these change-in-use provisions will only apply when property is converted from an income-producing purpose to a
non-income-producing purpose and not when property is converted from inventory to capital property where the
property continues to be used to produce income. The panellists stated that the FCA’s interpretation of the
change-in-use provisions would result in “untenable results” and would create a significant administrative burden for
both the CRA and taxpayers.

The CRA’s position is that the change-in-use rules should only apply where there is a change from a personal use to an
income-earning use and vice versa (not to changes between inventory use and income-generating use as capital
property). As such, despite the Court’s comments in CAE, the panellists noted it was “business as usual” at the CRA
with respect to this issue.

The panellists concluded that the CRA will likely issue an update on this issue in the future.

Question 4(a): T3 and T5 Exemptions for T1135 Reporting Purposes 

The panellists were asked for administrative guidance on the practical application of the T3/T5 exemption for T1135
purposes.

Under section 233.3 of the Act, if the cost of foreign property exceeds $100,000 at any time in the year, Canadian
taxpayers are obligated to report these holdings in form T1135, “Foreign Income Verification Statement”. Form T1135
applies on a property-by-property and year-by-year basis. The T1135 requirements have recently been revised to
require, for each property, the country in which the property is located, maximum cost amount, and other details. Form
T1135 now states that “where the reporting taxpayer has received a T3 or T5 from a Canadian issuer in respect of a
specified foreign property for a taxation year, that specified foreign property is excluded from the T1135 reporting
requirement for that taxation year”.

The panellists stated that, in their view, the underlying T1135 criteria have not necessarily changed and the process
remains the same; despite the revisions made to the forms, all that is required is additional information and detail. The
CRA noted that any errors on the T1135 form could result in an extension of three years to the normal reassessment
period which, as per subsections 152(3.1) and (4), is generally three years from the date of the original notice of
assessment.

The panellists noted that the reporting requirements will continue to be subject to ongoing consultations with various

stakeholders.
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Question 4(b): Electronic Filing of T1134/T1135 

There is no electronic filing for these forms and they must be paper filed. An electronic option may be made available

shortly.

Question 4(c): T1134 Reporting

In 2013, a new T1134 return entitled “Information Return Relating to Controlled and Non-Controlled Foreign Affiliates

(2011 and later taxation years)” was released to consolidate forms T1134A, “Information Return Relating to Foreign

Affiliates That Are not Controlled Foreign Affiliates”, and T1134B, “Information Return Relating to Controlled Foreign

Affiliates”.

Canco

FA 2

FA 1

FA 3

Canada
Foreign

At the Roundtable, the CRA panellists were asked to comment on duplicate reporting requirements in the new T1134.

The panellists noted that the issue of repetitive reporting was discussed earlier at the 2013 IFA Conference. The CRA

panellists stated that the CRA will no longer require repetitive reporting on T1134 by tiered structures. Only direct

equity interests in foreign affiliates should be reported and not indirect interests.

In the example provided by the CRA, the form will no longer require FA 3 to be reported twice by FA 1 and FA 2, as

these are indirect equity interests.

Question 5(a): Article XXIX-A of the Canada-US Tax Treaty 

Article XXIX-A of the Canada-US Tax Treaty contains several tests to determine which persons are entitled to treaty

benefits. Under Article XXIX-A(2)(c), a “qualifying person” includes a company whose principal class of shares is

primarily and regularly traded on a recognized stock exchange. The CRA was asked what issues have been considered

with respect to this provision.

The panellists noted that the CRA evaluates each class of shares separately to determine if it qualifies and satisfies the

“regularly traded” requirements in Article XXIX-A(2)(c). The panellists noted that in one situation the CRA refused to

rule that “super-voting shares” closely held by a corporation satisfied the test and were “regularly traded”. In CRA

Document No. 2011-0429261R3, “Article IV(7)(b) Loan Restructuring” (2011), a Canadian subsidiary of a US

corporation with one class of traded shares was given a favourable ruling with the qualification that the parent

company had to maintain its listing and trading.
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Question 5(b): Article XXIX-A Active Trade or Business 
The CRA was also asked to comment on paragraph 3 of Article XXIX-A, which allows non-qualifying persons to obtain
treaty benefits for income derived from the other contracting state if the “active trade or business” test is satisfied. The
CRA considers the relative size of assets, number of employees, and other factors to determine if this test is met. For
views on Article XXIX-A paragraph 3, see, for example, CRA Document Nos. 2012-0458361R3, “Cross-Border Financing”
(2012); 2009-0317941E4, “Canada-US Tax Convention Art XXIX-A” (April 12, 2010); and 2009-0345881C6,
“Article XXIX-A(3) of the Canada-US Tax Treaty” (November 2, 2009).

The CRA has also given favourable rulings in the context of bankruptcies. For example, see CRA Document No.
2012-0435211R3, “Article XXIX-A(3) of the Canada-US Tax Convention” (2012).

Question 5(c): Article XXIX-A Derivative Benefits 
Paragraph 4 of Article XXIX-A of the Canada-US Tax Treaty provides an exception where a company resident in a
contracting state is entitled to treaty benefits even if the company is not a “qualifying person” and does not satisfy
the active trade or business test. This “derivative benefits test” is met if two subtests, namely an ownership test in
Article XXIX-A(4)(a) and a base erosion test in Article XXIX-A(4)(b), are satisfied.

The CRA was asked to provide an overview of recent ruling requests related to paragraph 4. The panellists commented
on a recently released ruling, CRA Document No. 2012-0471921R3, “Deemed Dividend on Return of Capital” (2013),
wherein the CRA was unable to rule on the base erosion test but the ownership test was satisfied. In the ruling, the
CRA stated that the “derivative benefits” test was met so long as the base erosion test was satisfied in the present
year.

Question 6: Daishowa-Marubeni International Ltd. v. Canada
In Daishowa-Marubeni International Ltd. v. Canada (2013 DTC 5085), the Supreme Court of Canada considered whether
the vendor of forest tenures was required to include the cost of reforestation obligations in its “proceeds of
disposition”. The Supreme Court held that these obligations were not a separate liability but were “embedded” and
related to the value of the property in question. As a result, the Court held that the value of the embedded obligation
did not give rise to a separate amount that should be included in the vendor’s proceeds of disposition.

The panellists confirmed that the CRA accepts the holding in this case. The panellists stated that a directive was issued
to CRA field auditors to treat reclamation obligations in mining, oil and gas, and forestry services in a manner
consistent with this case. The panellists implied that this directive only applied to the resources sector.

Question 7: Amendment of Prior Year Discretionary Deductions 
The CRA was asked to clarify its position that amending returns in prior years and reversing claims of capital cost
allowance to reduce reported non-capital losses is not permissible.

The panellists stated that amending prior year returns in order to reduce reported non-capital losses by reversing claims
of capital cost allowance is not permitted if it would enable taxpayers to create new non-capital losses that would
have otherwise expired. Subsection 111(5.1) contains specific rules, applicable on an acquisition of control of a
corporation by a person or groups of persons, that limit the carry forward of specific losses for depreciable capital
property to discourage trading in loss corporations.

The panellists noted that guidance provided in Information Circular IC84-1, “Revision of Capital Cost Allowance Claims
and Other Permissive Deductions” (July 9, 1984), regarding requests to amend prior year capital cost allowance claims
in taxable and non-taxable years is discretionary and should be applied to “resuscitate” losses but not “resurrect” losses
that are completely “dead”.

Question 8: Part XIII Tax on Convertible Debentures 
The panellists were asked to discuss the CRA’s position with respect to Part XIII tax being applied to convertible
debentures owned by foreign lenders.

The CRA panellists limited their comments to convertible debentures of public corporations. The panellists noted that
deemed interest under subsection 214(7) of the Act from the assignment of a convertible debenture is not
“participating debt interest” as defined in subsection 212(3) of the Act.
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With respect to whether such public company convertible debentures were “excluded obligations” under
paragraph 214(8)(c) of the Act, the panellists suggested this was difficult to determine and recommended that the
taxpayer consult with the Income Tax Rulings Directorate (“ITRD”).

Question 9: Income or Profits Tax

The CRA was asked to provide comments on when a tax paid to a foreign country constitutes an “income or profits
tax” for the purpose of qualifying as a foreign tax credit under section 126 of the Act. The CRA’s position as outlined
in “S5-F2-C1: Foreign Tax Credit” is that to qualify for a foreign tax credit, a payment of tax must meet the following
requirements:

● it must be made to the government of a foreign country or to the government of a state, province, or other political
subdivision of a foreign country;

● it cannot be conditional on the availability of a foreign tax credit in Canada or a deduction in respect of a dividend
received from a foreign affiliate under section 113; and

● it must be an income or profits tax.

The panellists noted that if a foreign affiliate of a Canadian taxpayer elects to pay tax on gross revenue, as opposed to
tax on net income, then this tax may be considered to be an “income or profits tax” for the purpose of foreign affiliate
and foreign tax credit rules.

The panellists highlighted three factors to apply when determining whether a tax qualifies as an income or profits tax:

● whether the tax is imposed under the same statute as regular income tax;

● whether an annual election is available to choose between being taxed on net income or gross revenue; and

● whether the rate of tax is reasonable.

If these factors are met, then the tax may qualify as an income or profits tax. This is based on an example provided in
CRA Document No. 2011-0431031E5, “Guatemala’s Taxes” (September 5, 2013).

The panellists advised that the CRA will update its folios on foreign tax to set out its position on the subject.

Question 10: NPO Audit Project
The CRA was asked for an update on the progress and status of its not-for-profit organizations (“NPO”) audit project.

The CRA panellists noted that the only provision pertaining to NPOs in the Act is paragraph 149(1)(l), which traces its
roots back to the Income War Tax Act. The panellists stated that the CRA is taking a fresh look at the NPO sector and
a review process identifying various NPOs, activities, trends, and risks is now complete. Approximately 1,400 NPO files
were reviewed on a random basis. The data analysis stage of the project has been completed and the findings will be
shared with the public in the near future.

The CRA also noted that it is having an open discussion with the Department of Finance regarding potential
amendments to paragraph 149(1)(l), which could provide further legislative guidance on defining a qualifying NPO and
what activities are permissible vis-à-vis obtaining and maintaining tax-exempt status.

Question 11: Cross-Border Butterfly Transactions 
The CRA panellists were asked to comment on the increase in favourable rulings for cross-border butterfly transactions
in the last few years.

Mark Symes stated that, as of 2007, these transactions began to be structured using the “three-party vaccine” (i.e., a
three-party circular exchange so that the foreign “Spinco” is never a shareholder of the Canadian distributing company)
to avoid problems created by paragraph 55(3.2)(h). This was held to be not abusive by the CRA. Recent favourable
rulings of such transactions include:

● CRA Document No. 2012-0439381R3, “Cross-Border Spin-Off Butterfly” (2012);

● CRA Document No. 2011-0431101R3, “Cross-Border Spin-Off Butterfly” (2012); and

● CRA Document No. 2011-0425441R3, “Cross-Border Butterfly” (2012).
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The panellists noted that the details in such transactions are crucial. For example, one panellist noted that, in a recent
ruling request, the CRA was unable to issue a favourable ruling because the minority shareholders did not want to
participate in the butterfly transaction.

The panellists cautioned that the general anti-avoidance rule (“GAAR”) would be applied to any transactions that were
viewed as abusing the third-party exchange and the CRA will always look to determine if a “series” of transactions
exists.

Question 12: GAAR and Subsection 93(2)

The CRA was asked to comment on its response to a question on the GAAR and subsection 93(2) at the 2013 IFA
Conference. As noted in CRA Document No. 2013-0486741C6E, “Loss on Disposition of FA Share” (May 23, 2013),
subsection 93(2) applies to deny a loss on the disposition of a share of a foreign affiliate to the extent that exempt
dividends are received on that share or on a substituted share prior to the disposition.

At the 2013 IFA Conference, the CRA stated as follows:

It is our view that the GAAR would apply to a series of transactions undertaken by a taxpayer primarily for
the purpose of avoiding the application of subsection 93(2), including in those circumstances where the
otherwise denied foreign exchange loss on the disposition of FA shares would effectively offset what the
taxpayer views as a foreign exchange gain on a related debt or hedging instrument, unless that foreign
exchange gain is a gain described in proposed subparagraph 93(2.01)(b)(ii).

The panellists at the Roundtable confirmed that the conclusion reached at the 2013 IFA Conference would remain the
same even if the funds were borrowed from a party at arm’s length 30 days prior to the acquisition.

Question 13: Surplus Stripping

The CRA panellists were asked to reconcile the CRA’s comments in CRA Document No. 2012-0433261E5, “55(5)(f) and
Surplus Stripping” (June 18, 2013), that it intends to demonstrate an overall scheme in the Act against surplus stripping,
with recent cases including Gwartz v. The Queen (2013 DTC 1122), Canada v. Collins & Aikman Canada Inc. (2010 DTC
5164), and Copthorne Holdings Ltd. v. Canada (2012 DTC 5007).

The panellists noted that surplus stripping, the act of converting dividends to capital gains, is not defined in the Act
and includes a broad spectrum of activities. Full conversion of income from non-arm’s length parties falls on the bad
end of the spectrum. In the past year, approximately 37 assessments were on the “bad end” of the surplus stripping
spectrum. The 37 assessments included issues of paid-up capital fabrications, subsection 75(2) strips, and capital
dividend account duplication.

The panellists cited recent wins by the CRA with respect to surplus stripping including The Queen v. MacDonald (2013
DTC 5091) and Brent Kern Trust v. The Queen (2013 DTC 1249), where specific provisions — and not the GAAR — were
applied to prevent surplus stripping. In MacDonald, the Court found that subsection  84(2) deemed the repayment of a
note in a pipeline-type strategy used on the taxpayer’s emigration from Canada to be a dividend. In Brent Kern Trust,
the Court found that the attribution rules in subsection 75(2) did not apply, as property was sold to a trust for fair
market consideration. This position was consistent with the decision in The Queen v. Sommerer (2012 DTC 5126).

The panellists conceded that the CRA lost the Gwartz case and the case was not appealed since the legislation was
subsequently amended. In this case, the Crown did not allege GAAR.

The panellists were of the opinion that the CRA has yet to prove its case that GAAR applies to surplus stripping
transactions and if the CRA alleges abusive surplus stripping in future cases it is mindful that the Copthorne principles
will apply and a specific provision of the Act will be used to challenge surplus stripping (rather than alleging that there
is an overarching anti-surplus stripping policy in the Act).

Question 14: Related Party Initiative

The CRA panellists briefly confirmed that the related party initiative remains targeted towards individuals and related

groups with a net asset value of $50 million or more and groups comprised of 30 or more entities. The CRA is satisfied

with the progress of the project.
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Question 15: Subsection 15(1.1) and Payment of a Stock Dividend 

The CRA was asked which factors the ITRD considers in determining whether subsection 15(1.1)

applies. Subsection 15(1.1) requires the fair market value of a stock dividend to be included in a taxpayer’s income if a

purpose of the payment is to alter, in a significant manner, the position or interest of a “specified shareholder” in the

corporation. In the Act, a “specified shareholder” is defined as a taxpayer who owns, directly or indirectly, at any point

in the year, more than 10% of the issued shares of a class of the capital stock of the corporation. This provision would

not apply if the amount of the stock dividend has been included under paragraph  82(1)(a).

The following explanation and example was provided by the panellists. Assume there are three parties: Canco, ForOpco,

and ForHoldco. Canco incorporates ForHoldco in Country B. ForOpco amends its organizing documents and reduces

outstanding shares by a factor of 100,000. ForOpco returns capital to Canco and Canco subscribes for common shares

of ForHoldco. ForHoldco subscribes for preferred shares of ForOpco and ForOpco pays a stock dividend on the preferred

shares consisting of common shares to ForHoldco.

Canco

ForHoldco

ForOpco

99.8%

0.2%

Canada

Country B

Country A

After the stock dividend, ForHoldco owns 99.8% of the outstanding common shares of ForOpco and Canco owns 0.2%.

In this example, the panellists noted that the CRA would apply subsection 15(1.1), given the substantial transfer in

equity value as a result of the stock dividend.

Question 16(a): Tax Earned by Audit

The CRA panellists were asked whether tax earned by audit (“TEBA”) remained a relevant metric for performance

evaluation of the CRA and its auditors. The panellists confirmed that TEBA is still being used to gauge the effectiveness

of audit practices, but the metric is not used to measure an auditor’s performance.

Jeff Sadrian stated that he didn’t consider tax to be “earned” by the CRA until the conclusion of the audit and appeal

process. Therefore, he didn’t agree that the Audit Division “earns” any tax. Instead, Mr. Sadrian proposed another metric

for consideration: additional tax assessed by audit, which, he stated, is not used to measure the performance of

individual auditors.

Mr. Sadrian stated that, in consultation with the Tax Services Office, individual auditors are evaluated on the following

factors:

● integrity of conduct;

● quality of the audit (i.e., whether the appropriate provisions of the Act were applied);

● adherence to CRA policies and values;

● professionalism to clients; and

● adherence to procedural guidelines.
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Question 16(b): Risk-Based Audit Approach

The CRA confirmed that it continues to utilize a risk-based approach to audit and classifies large taxpayers in low-,

medium-, and high-risk categories. The goal is to dedicate audit resources to the highest risk files.

This risk profile is determined based on 500 variables, including 200 variables relating to international activities, 75

relating to aggressive tax-planning activities, and 225 relating to domestic activities.

Approximately 26,000 Canadian entities are considered large corporations and have gross revenues of greater than

$250 million. These 26,000 entities are owned by 1,200 entities.

The panellists noted that large corporations are divided as follows (approximately):

● 34% in the high-risk category;

● 30% in the medium-risk category; and

● 36% in the low-risk category.

The low-risk corporations will likely not be subject to audit, medium-risk corporations will receive some attention from

auditors, and the focus will remain on high-risk files.

Jeff Sadrian stated that he would prefer to rank the 1,200 entities from 1 through 1,200 based on risk. He stated that,

in such a system, the CRA could start auditing the top-risk entity and work its way down the list until the CRA had

exhausted its audit resources for the year.

Conclusion

Due to time constraints, the final question on in-house loss utilizations was not answered during the Roundtable

discussion. It is expected that the CRA will publish written answers to all of the Roundtable questions in the near

future.

A number of tax lawyers from Dentons Canada LLP write commentary for CCH’s Canadian Tax Reporter and sit on its

Editorial Board as well as on the Editorial Board for CCH’s Canadian Income Tax Act with Regulations, Annotated.

Dentons Canada lawyers also write the commentary for CCH’s Federal Tax Practice reporter and the summaries for

CCH’s Window on Canadian Tax. Dentons Canada lawyers wrote the commentary for Canada–U.S. Tax Treaty: A

Practical Interpretation and have authored other books published by CCH: Canadian Transfer Pricing (2nd Edition, 2011);

Federal Tax Practice; Charities, Non-Profits, and Philanthropy Under the Income Tax Act; and Corporation Capital Tax in

Canada. Tony Schweitzer, a Tax Partner with the Toronto office of Denton’s Canada LLP and a member of the Editorial

Board of CCH’s Canadian Tax Reporter, is the editor of the firm’s regular monthly feature articles appearing in Tax

Topics.

For more insight from the tax practitioners at Dentons Canada LLP on the latest developments in tax litigation, visit the

firm’s Tax Litigation blog at http://www.canadiantaxlitigation.com/.

BILL C-4 RECEIVES ROYAL ASSENT
Bill C-4, Economic Action Plan 2013 Act, No. 2, which contains the remaining provisions of Budget 2013 as well as

certain technical amendments, received Royal Assent on December 12, 2013, becoming law as S.C. 2013, c. 40. The

amendments from former Bill C-4 will be added to CCH’s Income Tax Act online and on DVD as soon as possible and

will be included in the 97th edition of CCH’s Canadian Income Tax Act with Regulations, Annotated, which will be

published this spring. Commentary in the Canadian Tax Reporter will be revised as soon as possible for the former Bill’s

amendments. 
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DEPARTMENT OF FINANCE RELEASES DRAFT TECHNICAL
LEGISLATIVE PROPOSALS

On November 27, 2013, the Department of Finance’s Tax Policy Branch announced it was inviting comments on draft

legislative proposals to change the Income Tax Act’s rules for the phase-out of the federal labour-sponsored venture

capital corporation (“LSVCC”) tax credit. Based on public consultations that concluded on July 23, 2013, the

government is proposing technical transitional rules to:

● Remove investment requirements and penalties for federally registered LSVCCs that give notice of their

intent to exit the program.

● Subject to the approval of the Minister of Finance, allow federally registered LSVCCs to issue new classes of

shares that would not be subject to the investment rules applicable to LSVCCs but would not attract the

federal LSVCC tax credit.

Technical coordinating changes to provincial legislation meant to facilitate the orderly phase-out of the federal LSVCC

tax credit will still be accommodated by the Department of Finance. The closing date for comments on the draft

legislation is January 27, 2014, and input can be submitted via email to LSVCC-SCRT@fin.gc.ca, by fax to

613-992-2036, or in writing to: Tax Policy Branch, Department of Finance, 140 O’Connor Street, Ottawa, Canada, K1A

0G5.

AMENDMENT TO SECTION 205 OF THE INCOME TAX
REGULATIONS

Section 205 of the Income Tax Regulations has been amended by P.C. 2013-1152, SOR 2013-199, to prescribe types of

information returns for the purposes of graduated late-filing penalties under subsection 162(7.01) of the Income Tax

Act. New subsection 205(3) — which enumerates the prescribed information returns — is for the most part applicable

after December 31, 2011; the Pooled Registered Pension Plan Information Return is a prescribed return applicable after

December 13, 2012.

2014 INDEXATION-ADJUSTED AMOUNTS
As mentioned in Tax Notes No. 611, the Canada Revenue Agency (“CRA”) has released indexed threshold and dollar

limit amounts, reflecting an indexation increase of 0.9% for 2014. The following chart compares the indexed amounts

for the 2013 and 2014 tax years.

2014 ($) 2013 ($)

Tax bracket thresholds

Taxable income above which the 22% bracket begins 43,953 43,561

Taxable income above which the 26% bracket begins 87,907 87,123

Taxable income above which the 29% bracket begins 136,270 135,054

Amounts relating to non-refundable tax credits

Basic personal amount 11,138 11,038

Age amount 6,916 6,854

Net income threshold 34,873 34,562

Spouse or common-law partner amount (max.) 11,138 11,038

Spouse or common-law partner amount (max. if eligible for the family 13,196 13,078

caregiver amount)

Amount for an eligible dependant (max.) 11,138 11,038

Amount for an eligible dependant (max. if dependant eligible for the family 13,196 13,078

caregiver amount)
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2014 ($) 2013 ($)

Amount for children under age 18 (max. per child) 2,255 2,234

Amount for children under age 18 (max. per child eligible for the family 4,313 4,274

caregiver amount)

Canada employment amount (max.) 1,127 1,117

Infirm dependant amount (max. per dependant) 6,589 6,530

Net income threshold 6,607 6,548

Caregiver amount (max. per dependant) 4,530 4,490

Caregiver amount (max. per dependant eligible for the family caregiver amount) 6,588 6,530

Net income threshold 15,472 15,334

Disability amount 7,766 7,697

Supplement for children with disabilities (max.) 4,530 4,490

Threshold relating to allowable child care and attendant care expenses 2,654 2,630

Adoption expenses (max. per adoption) 11,774 11,669

Medical expense tax credit — 3% of net income ceiling 2,171 2,152

Refundable medical expense supplement

Maximum supplement 1,152 1,142

Minimum earnings threshold 3,363 3,333

Family net income threshold 25,506 25,278

Old Age Security repayment threshold 71,592 70,954

Certain board and lodging allowances paid to players on sports teams or

members of recreation programs

Income exclusion (max. per month) 338 335

Tradesperson’s tools deduction

Threshold amount relating to cost of eligible tools 1,127 1,117

Goods and services tax credit

Adult maximum 268 265

Child maximum 141 139

Single supplement 141 139

Phase-in threshold for the single supplement 8,685 8,608

Family net income at which credit begins to phase out 34,872 34,561

Canada Child Tax Benefit

Base benefit 1,446 1,433

Additional benefit for third child 101 100

Family net income at which base benefit begins to phase out 43,953 43,561

National Child Benefit (NCB) supplement

First child 2,241 2,221

Second child 1,982 1,964

Third child 1,886 1,869

Family net income at which NCB supplement begins to phase out 25,584 25,356

Family net income at which NCB supplement phase-out is complete 43,953 43,561

Canada Disability Benefit (CDB)

Maximum benefit 2,650 2,626

Family net income at which CDB supplement begins to phase out 43,953 43,561
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2014 ($) 2013 ($)

Children’s Special Allowances (CSA)

CSA base amount 3,687 3,654

Tax-Free Savings Account (indexed amount has been rounded to the
nearest $500)

Annual TFSA dollar limit 5,500 5,500

As a follow-up to Employment Insurance information first noted in Tax Notes No. 611, the 2014 figures for maximum
insurable earnings and maximum annual premium “thresholds” are now available. The 2014 maximum insurable
earnings is $48,600 (up from $47,400 in 2013). The premium rate for 2014 is unchanged at 1.88% for a maximum
annual premium of $913.68 ($891.12 in 2013), and the employer rate remains at 1.4 times the employee rate. The
2014 premium rate for Quebec is 1.53% (up from 1.52% in 2013), for a maximum annual premium of $743.58
($720.48 in 2013). Tax Notes No. 611 also reported the Canada Pension Plan maximum pensionable earnings for 2014,
which were released by the CRA on November 1, 2013.

PRESCRIBED INTEREST RATES — FIRST QUARTER OF 2014
The prescribed interest rates for the first quarter of 2014 were released by the Canada Revenue Agency on
December 13, 2013. Except for corporate taxpayers’ rates for interest on pertinent loans and indebtedness (which will
be 4.94%), the rates have all decreased by 1% from the fourth quarter of 2013 and are noted below.

● 1% to calculate a deemed interest taxable benefit on subsidized employee and shareholder loans;

● 1% on refunds of income tax overpayments paid to corporate taxpayers;

● 3% on refunds of income tax overpayments paid to non-corporate taxpayers; and

● 5% on payments of overdue income taxes, insufficient income tax instalments, unremitted employee source
deductions, CPP contributions or EI premiums, and unpaid penalties.

These rates will be in effect from January 1, 2014 to March 31, 2014.

CONVENTION ON MUTUAL ADMINISTRATIVE ASSISTANCE IN
TAX MATTERS RATIFIED

On November 21, 2013, the Convention on Mutual Administrative Assistance in Tax Matters — as amended by the
Protocol Amending the Convention on Mutual Administrative Assistance in Tax Matters (collectively, the “Convention”) —
was ratified by the Government of Canada. Jointly developed by the Organisation for Economic Co-operation and
Development (“OECD”) and the Council of Europe, the Convention was drafted as a multilateral instrument with a view
to combating intentional tax avoidance and evasion by improving international tax co-operation between taxation
authorities of party countries. Pursuant to reservations, Canada will neither be obligated under the Convention to
collect taxes on behalf of another country, nor will it provide assistance in the service of related documents. While
Canada will exchange tax information with other parties to the Convention pursuant to the OECD standard, Canada
will continue its practice of negotiating certain provisions on assistance in the collection of taxes on a bilateral basis.

SUPREME COURT OF CANADA — APPLICATION FOR LEAVE TO
APPEAL DISMISSED

On November 21, 2013, the Supreme Court of Canada dismissed with costs the application for leave to appeal in the
case of Dolores Romanuk v. Her Majesty the Queen, 2013 DTC 5103 (FCA). The appeal before the Federal Court of
Appeal (“FCA”) concerned a Tax Court of Canada (“TCC”) dismissal of the taxpayer’s motion to file an amended Notice
of Appeal. The amended appeal would have added additional alleged facts to bolster the taxpayer’s contentions that
the Canada Revenue Agency (“CRA”) was wrongly using its section 231.1 audit powers to collect evidence and further
investigation under section 239 of the Income Tax Act. Although the FCA affirmed the Tax Court’s decision not to allow
the motion to allow the taxpayer to file the amended Notice of Appeal, the FCA’s provided reasons for doing so
differed from those of the TCC. As it could not discern that the taxpayer’s claims regarding section  231.1 audit powers
would succeed if presented in front of the TCC — even if the additional facts plead were proven — the FCA dismissed
the taxpayer’s appeal.
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SUPREME COURT OF CANADA — APPEALS DISMISSED

On November 28, 2013, the Supreme Court of Canada (“SCC”) dismissed with costs the appeals of the Agence du
Revenu du Québec — formerly the Deputy Minister of Revenue of Quebec — in the case of Quebec (Agence du
Revenu) v. Services Environnementaux AES Inc., 2013 SCC 65. The SCC’s single set of reasons addressed two cases in
which the Quebec Court of Appeal had granted applications for rectification where shareholders had engaged in
transactions to reorganize their corporations without tax consequences: Entreprise J.P.F. Riopel Inc. and Services
Environnementaux AES Inc. and Centre Technologique AES Inc. In siding with the taxpayers, the SCC stated that “tax
law applies to transactions governed by, and the nature and legal consequences of which are determined by reference
to, the common law or civil law”, and that “in the civil law, the tax authorities do not have an acquired right to
benefit from an error made by the parties to a contract after the parties have corrected the error by mutual consent”.

In the Riopel and AES cases, the Supreme Court in a unanimous decision found that it was indeed within the courts’
purview to assess that the taxpayer parties’ common intention was expressed erroneously in writing and to intervene
to provide rectification under article 1425 of the Civil Code of Quebec, S.Q. 1991, c. 64. Of note, the SCC chose to
“refrain from criticizing, approving or commenting on the application” of the line of authority regarding common law
remedy of rectification originating with the Ontario Court of Appeal’s decision in Attorney General of Canada v. Paul
Juliar, Karen Juliar and Juliar Holdings Ltd., 2000 DTC 6589, stating that the Riopel and AES cases were governed by
Quebec civil law.

RECENT CASES

Cost of laminate floors eligible for disability tax credit

The taxpayer deducted $3,675 in 2010 to install engineered hardwood flooring in her home under
paragraph 118.2(2)(l.2). Her husband suffered from Parkinson’s disease, which constituted a severe and prolonged
physical disability, and made walking on surfaces such as carpet unsafe for risk of falling. The taxpayer replaced the
carpeting with smooth laminate flooring to eliminate the physical risk to her husband. The Minister argued that the
conditions in subparagraphs 118.2(2)(l.2)(i) and (ii) were not met, as the new flooring increased the value of the home
and was a type of expense that would normally be incurred by persons who do not have a severe or prolonged
mobility impairment. The taxpayer responded that the expense did not reflect an element of personal consumption or
choice, as it was required to address her husband’s medical impairments.

The taxpayer’s appeal was allowed. There was no personal choice or consumption for installing the laminate floors. The
expenses that were incurred were reasonable and limited to meet the minimum requirements to facilitate a safe home
for the taxpayer’s husband.

Sotski, 2013 DTC 1229

Cost of piano lessons did not qualify for tuition tax credit 

The taxpayer claimed amounts his son incurred for piano lessons from 2007 to 2009. The issue on appeal was whether
the tuition fees paid were in relation to a post-secondary school-level course taken at an education institution that
provided courses at that level. The relevant provision can be found in subsection  118.5(1). To qualify, the courses must
have been taken at an educational institution and at a post-secondary school level. The taxpayer argued that the
courses met the requirements.

The taxpayer’s appeal was dismissed. A one-hour piano lesson per week was not sufficient to be considered enrolled at
a university, college, or other education institution providing courses at a post-secondary level.

Kam, 2013 DTC 1218
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Taxpayers’ business loss deductions allowed 

The taxpayers, who were husband and wife, acquired a vacant lot (the “Lot”), allegedly for the purpose of constructing

a suite of office buildings with a view to earning business income. When they discovered they could not find tenants,

and therefore could not obtain financing, they sold the Lot 20 months after they had acquired it. On reassessment, the

Minister: (a) disallowed each of their deductions of $11,995 for 2007 and $6,420 for 2008 as business losses; and (b)

added to each of their incomes $12,651 as a taxable capital gain from their unreported disposition of the Lot. On the

taxpayers’ appeal to the Tax Court of Canada, they contested the disallowance of the business loss deductions claimed,

but not the inclusion of the taxable capital gain in their income.

The taxpayers’ appeals were allowed in part. The taxpayers prepared construction plans, applied for a building permit,

retained a consultant, incurred advertising expenses, and arranged for an evaluation to support their attempts to obtain

financing. They had, therefore, approached their project in a sufficiently businesslike manner to justify their deduction

of expenses without further analysis. They had not acquired the Lot with the sole purpose of resale at a profit. They

were, therefore, each entitled to business expense deductions of $8,163 for 2007 and $5,344 for 2008. The Minister

was ordered to reassess accordingly.

Beauregard, 2013 DTC 1237

Minister’s decision to deny taxpayer’s requests to amend tax returns to
remove poker earnings lacked intelligibility and fell outside range of
possible, acceptable outcomes 

The taxpayer filed a judicial review application regarding a decision made by the Canada Revenue Agency (“CRA”) to

deny his adjustment requests for 2004 to 2007. The taxpayer had a full-time job working for the federal government,

but was also making money playing online poker. He was very good and earned significant amounts from his poker

activities. For 2004, the taxpayer began to report his poker earnings as income for tax purposes. He claimed his poker

earnings for all relevant years. At some later point, he filed adjustments to those returns to remove the poker earnings

as income following conversations he had with other poker players in similar circumstances. The CRA did not make the

requested adjustments. The question before the Court was whether the CRA’s decision to deny the adjustments was

reasonable.

The taxpayer’s application was granted. There was no evidence of procedural unfairness or bad faith on the part of the

CRA. The proposals to the taxpayer were reasonable and afforded him an opportunity to present his case. However, the

Minister’s decision lacked intelligibility and justification and fell outside the range of possible, acceptable outcomes that

are defensible in respect of the facts and law.

Radonjic, 2013 DTC 5152
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