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The point the Court was trying to make was that the principle from Inland Revenue Commissioners v. Duke of

Westminster,6 which essentially states that taxpayers are entitled to arrange their affairs so as to minimize tax liability,

is still alive and well in Canada. To that end, the SCC has repeatedly stated that neither the complexity of a taxpayer’s

affairs7 nor the motive (even where that motive is a purely tax motive) for structuring their affairs in a particular way8

is relevant in determining whether a transaction or arrangement is valid under the Act.

Consequently, absent sham, the legal constructs of a transaction should be respected unless a provision of the Act

specifically requires consideration of the economic realities of the transaction.9

Pre-Shell — Origins of “Economic Realities” 
In order to understand the importance of the strong language adopted by the SCC in the Shell decision, it is necessary

to review the state of the law prior to that decision.

While the courts have struggled with a number of substance analysis tests over the years,10 the door to considering

economic realities was originally opened by the SCC in Bronfman Trust v. R.11 In obiter dicta to that case, the Court

expressed a desire to expand the review of a transaction to consider the true commercial and practical nature of a

taxpayer’s transactions with the ultimate objective of achieving tax equity amongst sophisticated and unsophisticated

taxpayers.12 Citing Bronfman Trust, supra, with approval, the SCC in Tennant v. R.13 adopted an economic reality test.

As a result, the lower courts began to consider the economic realities doctrine in deciding whether a taxpayer’s

transactions or arrangements were valid under the Act. A number of these cases, including Continental Bank of Canada

v. R.,14 Hickman Motors,15 Neuman,16 and Duha Printers,17 were heard and overturned by the SCC on the basis that each

of these decisions involved bona fide legal transactions, regardless of how unrealistic the series of transactions was. In

each of these cases, the SCC avoided making any reference to Bronfman Trust or the economic realities doctrine.

Perhaps realizing that the lower courts were going to continue to consider the economic realities of a transaction or

arrangement until specifically told otherwise, the SCC in Shell took it upon itself to put an end to the economic

realities doctrine. The SCC in Shell paid lip service to the importance of economic realities in evaluating a transaction,

but went ahead and stated that “this Court has never held that economic realities of a situation can be used to

recharacterize a taxpayer’s bona fide legal relationships”.18

Post-Shell — The New Economic Realities Doctrine
It has become clear in the cases decided after Shell that the economic realities doctrine is dead and that the Shell

principles prevail.19 Even the Canada Revenue Agency (“CRA”) has, to some degree, accepted the application of the

Shell principles. In Income Tax Technical News No. 21,20 the CRA cancelled IT-233R, citing Shell as authority that the

economic realities of a transaction or arrangement cannot be used to recharacterize a taxpayer’s bona fide legal

relationships. In Income Tax Technical News No. 21, the CRA explained that subject to the general anti-avoidance rule

(“GAAR”), “recharacterization is permissible only if the label attached by the taxpayer to the particular transaction does

not properly reflect its actual legal effect”.

In 2005, the SCC issued its decision in Canada Trustco Mortgage Co. v. Canada,21 the first GAAR case. The Court

considered the application of certain language in the Explanatory Notes to section 245, which state that the provisions

of the Act are intended to apply to transactions with real economic substance. On this point, the SCC explained that

the GAAR would not apply simply because an economic or commercial purpose was not evident.22 The Court explained

that while open to different interpretations, this requirement will be met where the transaction has been executed

“within the object, spirit and purpose of the provisions that are relied upon for the tax benefit”.23 In taking this

position, it appears as though the SCC intended to limit the scope of the economic substance language used in the

Explanatory Notes. Since Canada Trustco, supra, there has been little discussion of the application of economic

substance.24

Citing Canada Trustco, the FCA in Global Equity, supra, stated that in order for a loss to be deductible under sections

3, 4, 9, and 11 of the Act, there must be, at the very least, an air of economic or business reality associated with that

loss.25 That Court explained that the fundamental rationale underlying those provisions is that, in order to be used for

taxation purposes, business losses must be grounded in some form of economic or business reality.26 Since no guidance

has ever been given by the SCC regarding the application of the economic substance doctrine in Canada Trustco, it is

surprising that the FCA offered no guidance as to how it arrived at this conclusion. It is unclear from the FCA’s decision
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where the provisions at issue derive such an economic reality requirement, and, in any event, such an approach runs

contrary to the Shell principles discussed herein. By refusing to hear the taxpayer’s appeal in Global Equity, the SCC is

again sending mixed signals to the lower courts regarding when they must consider the economic realities of a

transaction or arrangement and what factors should be considered when doing so.

Conclusion
The doctrine of form over substance is well-established in Canada. The SCC’s decision in Shell now forms part of the

fabric of tax law in Canada, having been cited in over 120 cases. In fact, outside of Tennant, supra, the economic

realities doctrine has never been applied by the SCC. There is little question that the economic realities doctrine, as

originally introduced in Bronfman Trust, is no longer relevant.

What is not clear is whether an economic substance test has any relevance and, if so, how it is to be applied. While

the SCC in Canada Trustco appears to have done its best to limit the application of an economic substance test, the

FCA in Global Equity appears to have ignored such limitations in trying to impart an economic realities test into the

GAAR. In light of the decision in Global Equity, it is possible that the courts will take the SCC’s silence on this matter

as authorization for courts below to consider the economic realities of the transactions under review. Conversely,

perhaps Global Equity will prove to be an anomaly arising uniquely in the GAAR context. Only time will tell how

Global Equity is received by lower courts on a going forward basis.

A number of tax lawyers from Dentons Canada LLP write commentary for CCH’s Canadian Tax Reporter and sit on its

Editorial Board as well as on the Editorial Board for CCH’s Canadian Income Tax Act with Regulations, Annotated.
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Practical Interpretation and have authored other books published by CCH: Canadian Transfer Pricing (2nd Edition, 2011);
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20 June 14, 2001 [Cancelled].
21 2005 DTC 5523 (SCC), at paragraph 56.
22 Ibid., at paragraph 57.
23 Ibid., at paragraph 56.
24 The only reference to economic substance can be found in Lipson v. Canada, 2009 DTC 5015 (SCC), at paragraph 38, where that Court explained that
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economic substance was relevant under subsection 245(4) only to the extent that the transaction frustrates the purpose of the relevant provisions.
25 Global Equity at paragraph 63.
26 Ibid., at paragraph 62.

DEPARTMENT OF FINANCE INVITES COMMENTS ON DRAFT
LEGISLATION RE BUDGET 2013 MEASURES

On September 13, 2013 (the “announcement date”), the Department of Finance’s Tax Policy Branch announced it was

inviting comments on draft legislative proposals to amend the Income Tax Act and Excise Tax Act pursuant to proposals

contained in the 2013 Budget. Copies of the Special Report may be ordered by calling (416) 224-2248 (toll-free

1-800-268-4522), by faxing (416) 224-2243 (toll-free 1-800-461-4131), or by emailing cservice@cch.ca.

International and business income tax measures proposed include extending the reassessment period for unfiled or

improperly filed Forms T1135, Foreign Income Verification Statements, further extending Canada’s thin capitalization

rules to Canadian-resident trust and non-resident trust entities, and imposing penalties in instances of incomplete or

inaccurate scientific research and experimental development claim forms. The proposals also eliminate leveraged life

insurance arrangements’ unintended tax benefits and enhance corporate anti-loss trading rules to prevent their

circumvention. As well, the proposals adjust the additional deduction for credit unions (already slated to be phased out

over five years), enhance the restricted farm loss deduction limit, and clarify restricted farm loss rules. While the

proposals reduce the deduction rate for pre-production mine development expenses and phase out accelerated capital

cost allowance (“CCA”) for capital assets used in new mines and certain mine expansions, the proposals expand

eligibility for accelerated CCA in respect of clean energy generation equipment.

Other business and personal income tax legislative proposals include measures to: prevent the use of derivative

transactions to convert the character of income received; prevent synthetic dispositions where legal ownership of

property is retained; prevent the inappropriate transfer of trust tax attributes among persons and entities; phase out the

labour-sponsored venture capital corporations tax credit; streamline the process for pension administrators to correct

reasonable registered pension plan errors; and increase the lifetime capital gains exemption to $800,000 and index the

new limit to inflation.

This request for comment is in conjunction with Finance Canada’s release of Explanatory Notes to the draft legislative

proposals. The closing date for comment on the draft legislation is October 15, 2013 and input can be submitted via

email to EAP-PAE2013.tax-fiscalite@fin.gc.ca, by fax to 613-992-2036, or in writing to Tax Policy Branch, Department

of Finance, 140 O’Connor Street, Ottawa, Canada, K1A 0G5.

DEPARTMENT OF FINANCE INVITES COMMENTS ON LIFE
INSURANCE POLICY EXEMPTION TEST MODERNIZATION

PROPOSALS
On August 23, 2013, the Department of Finance’s Tax Policy Branch announced it was inviting comments on draft

legislative proposals to change the Income Tax Act’s rules for taxation of life insurance policies. Broadly considered, the

rules — introduced in the early 1980s — are generally designed to measure the actual or accruing income on the

savings element of insurance policies; these same rules seek to ensure that a mortality gain arising on the death of the

insured is exempt. Where a non-annuity life insurance policy is by virtue of the “exemption test” determined to be

protection oriented, it is said to be an exempt policy, and income earned in that policy is subject to a 15% minimum

investment income tax that is levied on the insurer. Conversely, life insurance policies determined to be savings

oriented are said to be non-exempt policies, and income earned in those policies is taxed at the policyholder level on

an accrual basis as interest income. Pursuant to Budget 2012’s proposal to seek stakeholder input on proposed changes

to the rules for the classification and taxation of insurance policies, Budget 2013 confirmed the government’s intent to

update the exemption test and recalibrate the investment income tax. In addition to amending the rules regarding

determination of the capital element of annuity payments for certain annuity contracts, the proposals would amend

several aspects of the rules relating to the tax treatment of non-annuity life insurance policies. These include the

following:

(1) the determination of whether a policy is an exempt policy;

(2) the determination of what types of transactions give rise to a disposition of an interest in a policy;
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(3) the determination of the tax treatment of a disposition of an interest in a policy (having regard to both

the adjusted cost basis of the interest and its proceeds of the disposition); and

(4) amendments to the investment income tax consequential on some of the other amendments.

With regard to the previous rules for taxation of life insurance policies, the proposals also contemplate grandfathering

of existing policies depending on the policy acquisition/issuance date.

This request for comment is in conjunction with Finance Canada’s release of its document “Explanatory Notes — Life

Insurance Policy Exemption Test”. The closing date for comments on the draft legislation is November 6, 2013, and

input can be submitted via email to exemptiontest-criteredexoneration@fin.gc.ca, by fax to 613-992-2036, or in writing

when marked and addressed to: Tax Policy Branch, Department of Finance, 140 O’Connor Street, Ottawa, Canada, K1A

0G5.

PARLIAMENT IS PROROGUED

On Friday, September 13, 2013, the Governor General prorogued the First Session of the 41st Parliament. The Second

Session of Parliament is to be opened with the reading of the Speech from the Throne on October 16, 2013.

NEW CRA ONLINE MAIL SERVICE ANNOUNCED

On September 6, 2013, the Honourable Kerry-Lynne D. Findlay (Minister of National Revenue) and Ryan Leef (Member

of Parliament — Whitehorse) announced a new Canada Revenue Agency (“CRA”) online mail service designed to aid

Canadian small businesses. The service, which utilizes and functions via the CRA’s online My Business Account secure

function, will enable Canadian businesses to receive notices of assessment and reassessment, as well as some CRA

letters pertaining to corporate income tax and GST/HST accounts, online. The new initiative is designed to help

businesses eliminate unnecessary paperwork and manage CRA correspondence more quickly and efficiently.

PARAGRAPH 164(1)(B) — REQUEST FOR A REFUND

The Canada Revenue Agency (“CRA”) was asked if the taxpayer could be issued a refund if the request for a refund was

made after the period allowed in paragraph 164(1)(b) of the Income Tax Act (the “Act”). The corporate taxpayer had

filed a waiver for certain issues that were under audit and had also requested a refund based on issues that were not

covered by the waiver.

Under paragraph 164(1)(b) of the Act, as long as a taxpayer’s return has been filed within three years from the end of

the year, a taxpayer may request a refund by making a written application to the Minister within the appropriate

assessment limitation period referred to in subsection 152(4). For the purposes of paragraph 164(1)(b),

subsection 152(4) is to be read without reference to paragraph 152(4)(a). Accordingly, the application period will

generally be the taxpayer’s “normal reassessment period”, as defined in subsection 152(3.1), which, for a

Canadian-controlled private corporation, is three years after the original notice of assessment or notification that no tax

is payable has been sent (four years for other corporations). Under subparagraph  152(4)(a)(ii), the CRA can reassess

beyond the normal reassessment period if the taxpayer has filed a waiver within the normal reassessment period. Since

the taxpayer’s request for a refund was made after the required period, the Minister was prohibited from issuing a

refund under paragraph 164(1)(b). The CRA noted that a refund may be issued if the refund request relates to issues

covered in the waiver. The CRA suggested that if a request for a refund is submitted close to the deadline for the

normal reassessment period, the taxpayer should file a waiver to allow the CRA enough time to review and process the

request.
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The CRA was also asked if a taxpayer could object to issues other than those that were identified in a waiver that

were raised in a reassessment. The CRA stated that while subsection 165(1) does not limit a taxpayer’s objection to

items raised in a reassessment, subsection 165(1.1) does provide limitations on objections in certain

circumstances. However, the restrictions in subsection  165(1.1) do not apply to reassessments issued pursuant to a

waiver under paragraph 152(4)(a). Therefore, while the CRA would be limited under subsection 152(4.01) to reassessing

on issues covered in the waiver, the taxpayer may object to that reassessment and raise issues that were not part of

the reassessment.

— Internal Technical Interpretation, International Division, March 15, 2013, Document No. 2012-0468081I7

FOCUS ON CURRENT CASES
This is a regular monthly feature appearing in CCH’s Tax Topics newsletter, which examines recent cases of special

interest, coordinated by John C. Yuan and Christopher L.T. Falk of McCarthy Tétrault LLP. The contributors to this

feature are from McCarthy Tétrault LLP, Montreal, Toronto, Calgary, and Vancouver.

Federal Court of Appeal Vacates Reassessments of RRSP and RRIF
Annuitants Who Were Victims of Fraud 

St. Arnaud v. The Queen, 2013 DTC 5074 (Federal Court of Appeal)

In St. Arnaud, the Federal Court of Appeal overturned a decision of the Tax Court and vacated the Minister’s

reassessment of three taxpayers who lost RRSP or RRIF assets to fraud.

The case concerned investments in two companies incorporated under the Alberta Business Corporations Act (“ABCA”):

Sonnum Capital Leasing Corp. (“Sonnum”) and Cuatro Corp. (“Cuatro”).

The taxpayers were three individuals: Messrs. St. Arnaud (Jack), Patenaude (Albert), and Braun (Harry). In April 2002,

Jack caused $42,000 held in his RRSP to be paid to a trust company to acquire preferred shares of Sonnum. (Jack

purchased additional shares of Sonnum using non-RRSP funds, but these purchases did not form part of the

reassessment.) In June 2001, Albert caused $78,700 held in his RRSP to be paid to acquire common shares of Cuatro.

In May 2001, Harry caused $10,000 held in his RRIF to be paid to acquire common shares of Cuatro. Each taxpayer

received a letter from one Mohammed H. Khatri, CA, indicating that the fair market value of the shares they agreed to

acquire equalled the amount agreed to be paid for them.

A valuation report prepared for the Department of Justice concluded that, at all relevant times, both Sonnum and

Cuatro had no active business, no operating assets, and no operations, with the result that the preferred shares of

Sonnum and the common shares of Cuatro had, at all times, a fair market value of nil. The taxpayers had been the

victims of fraud. None of them recovered any of their money.

The Minister reassessed Jack and Albert under subsection  146(9) of the Income Tax Act (the “Act”). When an RRSP

trust acquires property for consideration greater than the property’s fair market value, subsection 146(9) requires the

annuitant under the RRSP to include the difference in his or her income for the year.

Similarly, the Minister reassessed Harry under subsection  146.3(4) of the Act. When a RRIF trust acquires property for

consideration greater than the property’s fair market value, subsection 146.3(4) requires the annuitant under the RRIF

to include twice the difference in his or her income for the year.

For each taxpayer, the Minister also originally sought to impose penalties under subsection 163(2) of the Act for gross

negligence, which the Minister later agreed to withdraw. As a result, only the inclusions under subsections 146(9) and

146.3(4) were in issue.

The taxpayers appealed to the Tax Court. The appeals were heard together. The taxpayers argued that Parliament

intended the relevant portions of subsections 146(9) and 146.3(4) to apply only when an RRSP or RRIF annuitant

knowingly and deliberately acquires property for greater than its fair market value (for example, as part of a series of

transactions to “strip” RRSP funds on a tax-free basis). To hold otherwise, the taxpayers argued, would create a chilling

effect on self-directed RRSP and RRIF investments, since there can often be reasonable disagreements and variations

respecting a particular investment’s fair market value.
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The Tax Court rejected the taxpayers’ arguments. It proceeded on the basis that the parties had agreed on the material

facts. Importantly, though, the taxpayers appear never to have admitted that they “acquired” shares of Sonnum and

Cuatro. Nevertheless, proceeding on this basis, the Tax Court found that the plain wording of subsections 146(9) and

146.3(4) imposed a tax on RRSP and RRIF annuitants regardless of whether they had an avoidance motive when they

caused their RRSP or RRIF trusts to acquire property for greater than its fair market value.

The taxpayers appealed to the Federal Court of Canada. Again, the taxpayers argued that subsections 146(9) and

146.3(4) should apply only when an RRSP or RRIF trust overpays for property as part of a deliberate scheme to extract

funds from the RRSP or RRIF on a tax-free basis. The Minister reiterated its argument at the Tax Court that the

operative statutory wording contains no motive requirement.

The Court of Appeal issued a single set of reasons for all three taxpayers. Webb JA, writing for a two-judge majority,

allowed the appeal and vacated the Minister’s reassessments. He declined to resolve the taxpayers’ and the Minister’s

conflicting interpretations. In his view, the case was simpler. Webb JA concluded that subsections 146(9) and 146.3(4)

could apply only if the RRSP or RRIF trusts in issue “acquired” property with a fair market value less than the

consideration paid. In this case, he concluded that the taxpayers’ RRSP and RRIF trusts never acquired shares of

Sonnum or Cuatro, with the result that subsections 146(9) and 146.3(4) were never triggered.

Webb JA concluded that the Tax Court erred in stating that the parties had agreed on the material facts. He referred to

the record before the Tax Court, which he concluded showed that the taxpayers never admitted the Minister’s

allegation that they had acquired the shares (although they did not appear to have actively contested it before the Tax

Court).

In Jack’s case, Webb JA found that Sonnum could not have issued the preferred shares in issue. Jack had entered into a

Share Purchase Agreement with Sonnum in which Sonnum represented that it was the lawful owner of the shares to be

purchased. Webb JA relied on the ABCA, which provides that a corporation cannot hold shares in itself. Accordingly,

Sonnum’s representation in the Share Purchase Agreement could not have been correct, and Jack’s RRSP trust could

not, therefore, have acquired the shares.

In the alternative, Webb JA found that Sonnum could not have validly issued shares to Jack’s RRSP trust from treasury.

He relied on the valuation report tendered by the Minister, which concluded that, at all times, the shares had a fair

market value of nil. If this were the case, Webb JA concluded, then none of the funds advanced by Jack’s RRSP trust or

other investors could have been advanced to Sonnum. If the funds had been advanced to Sonnum, the company would

have had funds to its account, which would have given the shares that it issued some value greater than nil (based on

the finding that Sonnum had no other liabilities at the relevant times and the principle that shareholders may share in

the proceeds of the dissolution of a company). The ABCA precludes a company from issuing a share until the share is

fully paid for. Webb JA relied on the valuation report as an admission by the Minister, however indirect, that Sonnum

never received full payment and therefore could not have validly issued the shares from treasury pursuant to the ABCA.

The Court of Appeal suggested that, owing to the apparent contravention of the ABCA, Jack’s RRSP trust may have

acquired a right to compel Sonnum to return the money paid for shares and that this right could be “property” with a

“fair market value” within the meaning of subsection 146(9). However, the Court declined to expand on this point,

since the Minister’s reassessment did not refer to this right as part of the property in issue.

In Albert’s and Harry’s cases, Webb JA found that the two individuals had entered into Share Purchase Agreements with

Celestine Investments Inc. (“Celestine”), in which Celestine represented that it was the lawful owner of the Cuatro

shares in issue. The ABCA requires a company to maintain a securities register identifying the persons to whom

securities have been issued. Webb JA found that the Minister had assumed, in reassessing Albert and Harry, that

Celestine was not identified as the owner of any shares of Cuatro in the company’s securities register. If this were the

case, Webb JA concluded, then Celestine could not sell what it did not own. He concluded that the evidence supported

the position that Albert’s and Harry’s RRSP and RRIF trusts had not therefore “acquired” any Cuatro shares.

In the alternative, Webb JA similarly found that Cuatro could not have issued shares from treasury, largely for the same

reasons that he found that Sonnum could not have done so and again relying on the Minister’s own valuation report.

In this regard, Webb JA also relied on excerpts from the discovery examination of a Canada Revenue Agency auditor,

who deposed that the funds advanced by Albert’s and Harry’s RRSP and RRIF trusts did not appear to have ever gone

to Cuatro.
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Sharlow JA concurred with Webb JA’s disposition of the case, although for different reasons. She accepted the

taxpayers’ argument that subsections 146(9) and 146.3(4) require an avoidance motive. She relied on Canada Trustco

Mortgage Co., 2005 DTC 5523, for the proposition that subsections 146(9) and 146.3(4) should be interpreted in

context and with regard to their purpose by reading the provisions of the Act “as a harmonious whole”.

She concluded that there was no reasonable basis to conclude that subsections 146(9) and 146.3(4) applied to

transactions where the taxpayer could show that he or she took reasonable care to ascertain the fair market value of

the property and was simply mistaken. In this regard, she observed that the Minister has other tools for deterring

avoidance transactions, including paragraph 207.05(2)(c), which imposes on an RRSP annuitant a tax equal to the

amount of an “RRSP strip” and section 245 (the general anti-avoidance rule).

The Court of Appeal’s disposition provides immediate comfort to innocent victims of fraud with respect to RRSPs and

RRIFs that they will not generally suffer the double punishment of a tax liability on their often substantial losses. It also

provides broader comfort to RRSP and RRIF annuitants who make bona fide investments in property the fair market

value of which may be difficult to determine. Before the Tax Court, the taxpayers had argued that, prior to this case,

the Minister had never sought to rely on subsections 146(9) and 146.3(4) outside of the context of an “RRSP strip”.

The Court of Appeal’s decision may dissuade the Minister from policing bona fide investments and relying on a literal

reading of subsections 146(9) and 146.3(4) to determine a slightly different fair market value and assess tax on the

difference.

— Mark Firman

RECENT CASES

Computer developing and marketing franchise not a sham but a business,
entitling taxpayer to business expense deductions 

Prospector International Networks, Inc. (“PIN”) was a Barbados corporation whose business was the development of

computers for use in North America and other markets in the world. On the advice of a financial planner, the taxpayer,

an information engineer, acquired a PIN franchise from one of PIN’s subsidiaries, under the terms of which that

subsidiary would operate the taxpayer’s business as an agent. In reassessing the taxpayer for 2008, the Minister

disallowed, as a business expense deduction, all expenses related to the PIN subsidiary franchise. The Minister’s position

was that: (a) the taxpayer was not engaged in a business; (b) the taxpayer’s exploitation of the franchise, his agency

relationship with the PIN subsidiary, and a 4% 10-year note he delivered in payment of the franchise cost, were,

therefore, all shams; and (c) the sole purpose for the alleged franchise arrangement was to provide the taxpayer with a

tax deduction inasmuch as the fair market value of the so-called franchise was nil. On appeal to the Tax Court of

Canada, the taxpayer argued, in part, that: (a) when the taxpayer filed his appeal, the Minister had not yet ratified the

reassessment, and at that time had not divulged to him the factual assumptions underlying the reassessment nor the

applicable law; (b) this failure on the Minister’s part meant that the reassessment was invalid; (c) as a result the onus

of proving these undivulged factual assumptions shifted to the Minister; and (d) a certain report by the assessor (the

“Report”) had not been made available to him at the time of the reassessment, and was not included in the Minister’s

list of documents provided under section 81 of the Tax Court of Canada Rules (General Procedure). The Minister’s

response to these allegations was that, from reading the taxpayer’s notice of appeal, it was obvious that he knew the

major issue was whether he was carrying on a business, so that he could not have been taken by surprise.

The taxpayer’s appeal was allowed. The taxpayer had known about the Report for several months. It was also produced

on discovery, its content was fundamental to determining the outcome of the appeal, and it was in the interests of

justice to admit it into evidence. In addition, there was no jurisprudence to support the taxpayer’s allegation that the

reassessment was invalid because the Minister was late in making available the underlying factual assumptions and the

law on which it was based. Nor did such tardiness on the Minister’s part entail any change in the normal rules

affecting the burden of proof. However, the onus of proof shifted to the Minister with respect to an unexplained

discrepancy between the facts set out in the Reply on which the Minister was relying and another set of relevant facts

referred to later in the Reply. On a balance, however, the Minister effectively set out the hypotheses supporting the

reassessment and communicated these to the taxpayer “openly and honestly”. That said, the evidence indicated that
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the taxpayer had acquired the franchise with a view to earning income and not for merely personal reasons, although

tax considerations were also an important consideration for him. He therefore met the “carrying on business criteria”.

Nor was the taxpayer’s exploitation of the franchise a sham, since he was not deliberately attempting to hide from

third parties the true facts concerning his franchise-related activities.

Drouin, 2013 DTC 1146

Minister justified in refusing corporate taxpayer refund when corporate
return not filed 

The Minister refused to refund to the corporate taxpayer an overpayment of tax it made for 1996 because it had not

filed its 1996 T2 return within three years after the end of 1996. In the Minister’s view, paying a refund under these

circumstances would be contrary to the intent of subsection 164(1). The Minister stated, however, that any

unappropriated balance in the taxpayer’s 1996 tax account would be a tax asset that could be applied against any

future tax indebtedness the taxpayer might incur. The Minister also refused to reappropriate the 1996 overpayment to

1999 under subsection 221.2(1), creating a tax credit for 1999, which could then be refunded under subsection 164(1).

The taxpayer applied to the Federal Court for judicial review.

The taxpayer’s application was dismissed. The taxpayer was the author of its own misfortune by failing to file its 1996

T2 return in a timely fashion. As a matter of statutory interpretation, moreover, the Minister’s position based on

subsection 221.2(1) was the correct one. While this outcome resulted in the Canada Revenue Agency retaining a tax

overpayment to which it was not entitled, which was offensive, if any tax did at any time become payable by the

taxpayer, there was the possibility that it would realize the value of its 1996 overpayment.

Clover International Properties (L) Ltd., 2013 DTC 5116

Minister ordered to recalculate tax on taxpayers’ shares of father’s RRIF
received on his death 

The taxpayers’ father, F, died intestate owing tax, and his only assets were used to pay his funeral and burial costs. F,

however, left each of his two children, the taxpayers, one-half of his registered retirement income fund (“RRIF”),

together with one-half of a non-registered freedom fund segregated fund investment, which was a hybrid fund. Relying

on subsections 160(1) and 160.2(2), the Minister imposed tax vicariously on each of the taxpayers as transferees of

their shares of the RRIF and the hybrid fund. The taxpayers appealed to the Tax Court of Canada.

The taxpayers’ appeals were allowed. In a prior decision, the Tax Court concluded that the proper way to tax RRIF

recipients vicariously on amounts received from a deceased who owes tax is to prepare a two-step tax calculation.

First, the deceased’s tax owing is calculated normally, including the RRIF benefits. Secondly, the same tax is

recalculated, but this time omitting any benefit included under subsection  146.3(6). The difference between the two

calculations represents the amount for which both the estate and the RRIF transferee are jointly liable under

subsection 160.2(2). The Minister should therefore be ordered to recalculate the subsection 160.2(2) benefit in this case

using that methodology. The hybrid fund amount, however, represented benefits from a life insurance policy, which was

the predominant component, as well as from a regular investment, and not from a registered retirement savings plan or

a RRIF as the Minister had assumed. Therefore, the deceased’s interest in this hybrid account was by way of life

insurance or some other interest that was transitory. It was also impossible to quantify and did not form part of the

deceased’s estate property. The Minister’s subsection 160(1) assessment with respect to that interest was therefore

unsupportable and had to be vacated.

Higgins, 2013 DTC 1163

Amounts owing to taxpayer’s two corporations but appropriated by
taxpayer constituted shareholder’s benefits in taxpayer’s hands 

The taxpayer was the sole shareholder and director of two corporations. The taxpayer personally invested $70,000 in a

Bahamian corporation, Commodore, and his two corporations also invested amounts totalling $175,000. Commodore
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therefore held investments belonging to the taxpayer and his companies totalling $245,000. During 2004, a corporation

known as “Speedo“ paid the taxpayer $240,000 on account of the $245,000 invested in Commodore. The taxpayer

deposited this $240,000 in his personal account and later transferred it to an investment account with Nesbitt Burns in

his own name. At no point did any portion of the $240,000 find its way back into the hands of the taxpayer’s two

corporations. The Minister included $175,000 of the $240,000 in issue in the taxpayer’s income for 2004 as a

shareholder’s benefit under subsection 15(1) of the Income Tax Act and imposed penalties for gross negligence under

subsection 163(2). The taxpayer appealed to the Tax Court of Canada.

The taxpayer’s appeal was dismissed. The taxpayer’s corporations clearly intended to confer a benefit on him of

$175,000, which represented virtually all of their assets. This enabled the taxpayer to wind up those corporations

without having to pay tax on any corporate distributions. This series of transactions, moreover, was no oversight on the

taxpayer’s part. Therefore, his failure to report the $175,000 as income was both knowing and deliberate, which

justified the imposition of the penalties. The Minister’s assessment was affirmed accordingly.

Carrier, 2013 DTC 1164

Taxpayer’s cost in partially reimbursing employer for pilot training
program not deductible 

The taxpayer was promoted to the rank of pilot in command of a BAE JetStream 32 aircraft. His employer sent him for

simulator training on a course costing $12,000, for which his employer paid. The taxpayer left his employer within 24

months of the training program and was contractually bound to reimburse his employer $9,000. On reassessment, the

Minister refused to permit the taxpayer’s deduction of this $9,000 in computing his income for 2010. The taxpayer

appealed to the Tax Court of Canada.

The taxpayer’s appeal was dismissed. Subparagraph  8(1)(i)(iii) permits an employee to deduct “the cost of supplies

that were consumed directly in the performance of the duties of . . .” an office or employment. The word “supplies” in

this context is not defined in the Income Tax Act, but in the Excise Tax Act a “supply” is defined to mean the delivery

of a good or service. Supplies for purposes of subparagraph  8(1)(i)(iii) of the Income Tax Act, therefore, must, by

analogy, include only tangible material that is consumed by the employee in the course of his or her employment. The

taxpayer’s training program was not a tangible material object. Therefore, it did not fall within the purview of

subparagraph 8(1)(i)(iii), so that the $9,000 the taxpayer paid towards its cost was not deductible. The Minister’s

reassessment was affirmed accordingly.

Auclair, 2013 DTC 1162
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