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Tax Cases
This old saying may be an apt way to sum up the tax cases that came

down in 2007. With few exceptions,1 the big cases went against taxpayers,

not only in respect of GAAR but in other areas as well. Here is a rundown

of the most important ones — and why they are so troublesome.
Royal Assent of Bills

Copthorne2 is a GAAR case. In essence, it involved what was per- C-12, C-28, and S-2 . . . 3
ceived to be a double count of paid-up capital. Layers of paid-up capital

Prescribed Interestcan occur as a result of the injection of capital through tiers of subsidiaries
Rates — First Quarter of

when the bottom tier subsidiary turns out to be unsuccessful. The judge 2008 . . . . . . . . . . . . . . . . . . . 4
found that a reorganization to sequester the doubled-up paid-up capital

2008 Automobilein one corporation — to facilitate an offshore distribution by it — was abu-
Rates and Limits . . . . . . . 4

sive.

Interpretation BulletinBecause paid-up capital transactions are somewhat outside of the tax
IT-474R2 . . . . . . . . . . . . . . . 4

planning mainstream, it is not the attack on the transaction itself that is

troublesome.3 What is really problematic is the Court’s approach to the Federal Indexed
Amounts for 2008 . . . . . 5‘‘series of transactions’’ concept, which applies to GAAR, as well as a

number of other key income tax provisions.4 In Copthorne, the paid-up 2007 Canadian Tax
capital was preserved ‘‘just in case’’. At the time of the reorganization, Foundation Annual

Conference CRAthere were no plans on the horizon to take advantage of the doubling-up
Round Table . . . . . . . . . . . 6

effect — the transaction that did so was unforeseen at the time.  Nonethe-

less, the judge found that the subsequent transaction was part of the

same series of transactions as the previous reorganization, because there

was a ‘‘strong nexus’’ between the two transactions (as seems to be

required under case law), and the later transaction ‘‘contemplated’’ 5 the

previous series in the sense that the parties ‘‘knew of’’ the series which

set up the augmented paid-up capital.

1
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Lipson will be heard by the Supreme Court some
Practitioners are asking themselves, where does this

weeks from now (April 23, 2008 is the tentative hearing
stop — say, if a transaction occurs years in the future?

date). I have heard that the lawyer handling the appeal will
Copthorne seems to allow the linking of unforeseen future ask the Court to provide some general guidelines as to the
transactions as part of a current series of transactions or application of GAAR.  No wonder — the uncertainty that was
events. And a future transaction, though unforeseen at the predicted for this anti-avoidance rule has come to pass. But
time of the original series, can nonetheless have a ‘‘strong what is remarkable is that it can apply to commonplace
nexus’’ with it. financial planning transactions involving income splitting

and interest-deductibility manoeuvres — the kind of stuff IPaint It Black 
used to knock off in an afternoon in my previous life as a
pop-tax writer.Lipson, 6 a Federal Court of Appeal decision, involves

an old mortgage interest deductibility flip: a spouse bor-
rowing money to buy unlevered shares of a family com-

Gimme Shelter pany from her husband. In denying the interest deduction,
Even King and Bay thinking has come under attack. Inthe case seems to have broadened the test for determining

the area of tax shelters, the conventional wisdom had beenwhen a series of transactions will be considered to be
that the mathematical test for the application of the taxabusive by having regard to the purpose of the series taken
shelter rules, i.e., do the deductions8 in the first four yearsas a whole. This has been perceived as coming perilously
equal or exceed the cost of the property in question,9 mustclose to an approach that looks at substance or ‘‘eco-
be the subject of a ‘‘representation’’ — in the legal sense ofnomic reality’’ of the transactions to override legal relation-
the word, as in a ‘‘representation or warranty’’ in a con-

ships. Translation? It throws all sorts of interest deductibility
tract. In 2007, the courts have poured cold water on this. In

strategies into jeopardy. For example, a recent article ques-
fact, there have recently been three key unfavourable ver-

tioned whether Lipson might knock out a ‘‘Singleton’’
dicts in respect of tax shelters:  Maege, 10 Tolhoek, 11 and

transaction — i.e., a ‘‘partnership capital rollaround’’, such most significantly, Baxter. 12 In that case, the Court of Appeal
as where a professional partner temporarily withdraws his ascribed a non-technical meaning to the representation
or her capital for personal use, then borrows to replace it. concept. 13 ‘‘Representations’’ 14 need only to be ‘‘commu-
The author concludes that ‘‘tax planners will have to nicated’’ or ‘‘announced’’ (presumably, including verbally)
reconsider strategies that have been undertaken to convert to ‘‘prospective purchasers’’ — and not necessarily to the
otherwise non-deductible interest into deductible particular taxpayer. 15 So in a syndicated investment, the tax
interest’’. 7 shelter rules may apply to a particular investor even if there

has been no mention of the tax benefits to that taxpayer.

Once again, tax drones are scratching their heads,
TAX NOTES wondering where all this ends. For example, I have had
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doctrine of sham — which many practitioners thought was
ancient history — applied to turn the capital dividends into
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Presumed Cognizant?’’, Francois Giroux, Tax Topics No. 1837, May 24,taxable business profits. 17 As has been observed by my
2007.

MERITAS colleague, Tim Huot,18 the sham doctrine19 was 11 Bert Tolhoek v. The Queen, 2007 DTC 247 (TCC). In Tolhoek, Campbell, J.
expanded by including an additional element, namely an suggested that because the case involved aspects of the tax shelter provi-
abuse of the provisions of the Income Tax Act, contrary to sions (the applicability of the limited recourse indebtedness rules in sec-

tion 143.2), the test of bona fide arrangements for repayment should betheir object and spirit.
interpreted more stringently than similar provisions relating to share-
holder loans. Query whether the Federal Court of Appeal implicitly took aApart from this, what I find troubling is the attack on
similar approach to the meaning of ‘‘representation’’ in Baxter.the ‘‘papering’’ of the transaction, particularly the daylight

12 The Queen v. Baxter, 2007 DTC 5199 (FCA), reversing 2006 DTC 2642loans that were used. The judge attacked the loans on the
(TCC).

basis that they were invalid, among other things, because 13 For another discussion of Baxter, see ‘‘Get a Tax Shelter Number: Baxter’’,
there was no security or interest charged.20 The trouble is, John Jakolev and Graham Turner, Canadian Tax Highlights, Volume 15,

Number 6, June 2007. The authors state that it was believed that the termtemporary loans and the like are common in tax planning.
‘‘representation’’ has a distinct legal meaning — a statement of fact madeOnce again, practitioners are left to wonder where this sort
to induce another to enter into a contract.

of thing stops — when will a loan without commercial terms 14 Which are made by the ‘‘promoter’’, as defined in section 237.1; see
be vulnerable to an attack? I might also point out that the paragraph 44 of the case.
approach in Faraggi seems to be completely at odds with 15 Thus, in Maege, the Federal Court of Appeal indicated that once the tax

consequences had been ‘‘announced’’, the fact that the appellant didthe Howson case, 21 which involved whether there was a
not make statements to herself is irrelevant.valid loan to a trust (so that subsection 75(2) did not apply).

16 2007 DTC 911 (TCC).In Howson, the Court specifically observed that a genuine
17 As the transaction predates GAAR, that weapon was not available to theloan does not require interest or security.

CRA.
Does Faraggi signal the resurrection of the sham doc- 18 Of BCF, Montreal. See ‘‘Sham — As Bad As It Gets’’, Tax Topics No. 1857,

October 11, 2007.trine, a second line of attack besides GAAR — as well as
19 I.e., acts done or documents executed by the parties which are intendedthrow the papering of transactions into jeopardy — or is it a

to give to third parties or to the court the appearance of creating‘‘perfect storm’’ where a number of factors added up to
between the parties legal rights and obligations different from the actual

what will be remembered as an anomalous judgment? legal rights and obligations (if any) which the parties intend to create. In
short, the classic sham doctrine is rooted in the concept of deceit.We will find out more when the appeal is heard. In

20 The Court stated at paragraph 90:Baxter, leave to appeal was recently denied by the
‘‘The bank was under no obligation to these corporations that theSupreme Court of Canada, but the other three cases fea-

corporations would have free use of the funds for any given time. The bank
tured in this article are under appeal. Will 2008 bring better had no security and without security would not be prepared to lend money

to the corporations. If the $10,000 paid to the bank were interest, as claimedoutcomes? You can’t always get what you want. But if you
by the appellants, one would expect that there would have been a contracttry, sometimes you just might find you get what you need.
of loan between the corporations and the bank under the bank’s usual
terms providing for interest. There was no such contract. The $10,000 was
simply an accommodation charge. I have not been provided with any evi-— David Louis, B.Com., J.D., C.A., tax partner Minden
dence that the $10,000 related to a charge for interest on a loan of

Gross LLP, a member of MERITAS Law Firms Worldwide $10,000,000 for a period of less than one day.’’
21 Howson v. The Queen, 2007 DTC 141 (TCC).

Notes:
1 Perhaps the most important being The Queen v. MIL (Investments) S.A.,

2007 DTC 5437 (FCA), which held that GAAR does not apply to treaty
shopping. Royal Assent of Bills C-12, C-28,

2 Copthorne Holdings Ltd. v. The Queen, 2007 DTC 1230 (TCC). and S-2
3 Although it seems to me that similar effects — and issues — can arise from

cost base created in a similar manner. Parliament has adjourned until the end of January
4 Subsections 55(2) and 69(11) as well as the subsection 88(1) bump, to 2008. Before the two Chambers adjourned, the three bills

name a few.
listed below received Royal Assent on December 14, 2007.

5 Per subsection 248(10), a series of transactions or events is deemed to
include any related transactions or events completed in contemplation of

● Bill C-12, An Act to amend the Bankruptcy and Insol-the series.
vency Act, the Companies’ Creditors Arrangement Act,6 Lipson v. The Queen, 2007 DTC 5172 (FCA).
the Wage Earner Protection Program Act and chapter 47

7 ‘‘Reconciling Singleton and Lipson’’, Karen Yull, Tax Hyperion, Vol. 4 No. 10, of the Statutes of Canada, 2005 is now S.C. 2007, chapter
October 2007, Carswell.

36. Bill C-12 contains a consequential amendment to8 Amounts represented to be deductible. subsection 241(1.2) of the Income Tax Act.
9 Net of ‘‘prescribed benefits’’. Basically, this refers to potential financial

assistance to limit losses, as well as ‘‘limited recourse amounts’’ per Regu-
● Bill C-28, Budget and Economic Statement Implementa-

lation 231(6.1).
tion Act, 2007, is now S.C. 2007, chapter 35. Bill C-2810 Norma Maege v. The Queen, 2006 DTC 2756 (TCC), affirmed, 2007 DTC includes the remaining measures from the 2007 federal5269 (FCA). This case indicated that one could make representations to
Budget that were released as draft legislation on Octoberoneself. For a discussion reconciling this concept with the concept of

representation to a ‘‘prospective purchaser’’ in Baxter, see ‘‘Tax Shelters — 2, 2007; other measures relating to foreign affiliates that
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fulfill proposals contained in several comfort letters; and ● The limit on deductible leasing costs will remain at
the proposals from the Economic Statement 2007, $800 per month (plus applicable federal and provin-
released on October 30, 2007.

cial sales taxes) for leases entered into after 2007. This

limit is one of two restrictions on the deduction of
● Bill S-2, An Act to amend the Canada-United States Tax

automobile lease payments. A separate restriction
Convention Act, 1984, is now S.C. 2007 c. 32. This Bill

prorates deductible lease costs where the value of thefulfills Canada’s legislative requirements towards the rati-
vehicle exceeds the capital cost ceiling.fication of the Fifth Protocol to the Canada–U.S. Treaty.

The Fifth Protocol cannot be ratified until both Canada
and the United States take the necessary steps. This pro- ● The maximum allowable interest deduction for
cess is expected to occur in the Untited States in the

amounts borrowed to purchase an automobile will
course of 2008.

remain at $300 per month for loans related to vehicles

acquired after 2007.

● The limit on the deduction of tax-exempt allowances

paid by employers to employees using their personalPrescribed Interest Rates — First
vehicle for business purposes for 2008 will be

Quarter of 2008 increased by 2 cents to 52 cents per kilometre for the

first 5,000 kilometres driven and 46 cents for each

The prescribed interest rates for the first quarter of additional kilometre. For the Yukon Territory, North-
2008 are noted below: west Territories and Nunavut, the tax-exempt allow-

ance will rise by 2 cents to 56 cents for the first 5,000
● 4% to calculate a deemed interest taxable benefit on kilometres driven and 50 cents for each additional

subsidized employee and shareholder loans;
kilometre. The allowance amounts reflect the key cost

components of owning and operating an automobile,
● 6% on refunds of income tax overpayments; and

such as depreciation, financing, insurance, mainte-

nance and fuel costs.
● 8% on payments of overdue income taxes, insufficient

income tax instalments, unremitted employee source
● The general prescribed rate used to determine thedeductions, CPP contributions or EI premiums, and

taxable benefit relating to the personal portion ofunpaid penalties.
automobile operating expenses paid by employers for

2008 will increase by 2 cents to 24 cents per kilometre.These rates will be in effect from January 1, 2008 to
March 31, 2008. For taxpayers employed principally in selling or leasing

automobiles, the prescribed rate will increase by

2 cents to 21 cents per kilometre. The amount of the

benefit reflects the costs of operating an automobile.

T h e  a d d i t i o n a l  b e n e f i t  o f  h a v i n g  a n
2008 Automobile Rates and employer-provided vehicle available for personal use

(i.e., the automobile standby charge) is calculated sep-Limits
arately and is also included in the employee’s income.

In News Release No. 2007-111, dated December 24,
2007, the Department of Finance announced the 2008
automobile rates and limits — reproduced below.

Interpretation Bulletin IT-474R2
● The ceiling on the capital cost of passenger vehicles

for capital cost allowance (CCA) purposes will remain The CRA has released IT-474R2, ‘‘Amalgamations of
at $30,000 (plus applicable federal and provincial sales

Canadian Corporations’’, dated December 17, 2007. This
taxes) for purchases after 2007. This ceiling restricts the

bulletin cancels and replaces IT-474R, dated March 14,cost of a vehicle on which CCA may be claimed for
business purposes. 1986.
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The following chart lists the indexed amounts for theFederal Indexed Amounts for 2007 and 2008 tax years. Generally, the increased amounts
take effect as of January 1, 2008. However, increases to the2008
Canada Child Tax Benefit (including the National Child Ben-
efit Supplement and the Child Disability Benefit) and theOn December 19, 2007, the CRA released a Fact Sheet
Goods and Services Tax Credit take effect as of July 1, 2008.setting out the 2008 personal tax bracket thresholds and

amounts and thresholds pertaining to personal tax credits.
The Fact Sheet stated that the indexing factor for 2008 is
1.9%.

2008 2007
($) ($)

Tax Bracket Thresholds
Taxable Income above which the 22-percent bracket begins 37,885 37,178
Taxable Income above which the 26-percent bracket begins 75,769 74,357
Taxable income above which the 29-percent bracket begins 123,184 120,887

Personal Amounts and Other Amounts Relating to Non-refundable Tax Credits
Basic personal amount (See note below) 9,600 9,600
Age amount 5,276 5,177
Net income threshold 31,524 30,936
Spouse or common-law partner amount (See note below) 9,600 9,600
Amount for an eligible dependant (See note below) 9,600 9,600
Amount for children under age 18 (maximum per child) 2,038 2,000
Canada employment amount 1,019 1,000
Infirm dependant amount 4,095 4,019
Net income threshold 5,811 5,702
Caregiver amount 4,095 4,019
Net income threshold 13,986 13,726
Disability amount 7,021 6,890
Supplement for children with disabilities 4,095 4,019
Allowable child care and attendant care expenses 2,399 2,354
Maximum adoption expense amount (per adoption) 10,643 10,445
Medical expense tax credit — 3 percent of net income ceiling 1,962 1,926

Refundable medical expense supplement
Maximum supplement 1,041 1,022
Minimum earnings threshold 3,040 2,984
Family net income threshold 23,057 22,627
Old Age Security repayment threshold 64,718 63,511

Goods and Services Tax Credit (GSTC)
Adult maximum 242 237
Child maximum 127 125
Single supplement 127 125
Phase-in threshold for the single supplement 7,851 7,705
Family net income at which credit begins to phase out 31,524 30,936

Canada Child Tax Benefit
Base benefit 1,307 1,283
Additional benefit for third child 91 90
Family net income at which base benefit begins to phase out 37,885 37,178

National Child Benefit (NCB) Supplement
First child 2,025 1,988
Second child 1,792 1,758
Third child 1,704 1,673
Family net income at which NCB supplement begins to phase out 21,287 20,883
Family net income at which NCB supplement phase-out is complete 37,885 37,178

Child Disability Benefit
Maximum benefit 2,395 2,351
Family net income at which benefit begins to phase out 37,885 37,178

Child Special Allowance (CSA)
CSA base amount 3,332 3,271
Note:
Under changes announced on October 30, 2007, in the 2007 Economic Statement, the basic personal amount, the maximum spouse or common-law partner
amount, and the amount for an eligible dependant are increased to $9,600 for the 2007 and 2008 tax years. [Enacted by Bill C-28, Royal Assent December 14,
2007.]
As announced in the 2007 Federal Budget, the net income threshold has been eliminated effective for 2007 and subsequent tax years. The spouse or
common-law partner amount and the amount for an eligible dependant are calculated by subtracting the net income for the spouse/common-law partner or
the dependant, as applicable, from the maximum amount ($9,600 for 2007 and 2008).



Tax Notes 6

reduced compliance costs, including one single point of2007 Canadian Tax Foundation contact for Ontario corporate taxpayers; one set of rules;
one tax return; one audit; and one appeals process. FullAnnual Conference CRA Round
harmonization of the provincial and federal tax systems will

Table begin in the 2009 tax year. As of February 2008, the CRA will
begin to accept combined federal–provincial instalment

On Tuesday, November 27, 2007, at the Annual Con- payments for the 2009 tax year, and as of January 2009,
ference of the Canadian Tax Foundation (the ‘‘CTF’’) in Ontario businesses will file a single T2 tax return with the
Montreal, a panel of two tax practitioners and two repre- CRA. To speed the process of streamlining compliance pro-
sentatives of the Canada Revenue Agency (the ‘‘CRA’’) par- cedures, the CRA will perform most of the administrative
ticipated in a round-table discussion of the CRA’s policies functions for Ontario’s corporations tax for taxation years
on a variety of issues. The CRA was represented by Richard ending prior to 2009. As of April 2008, the CRA will begin to
Montroy, Director General, Legislative Policy Directorate audit Ontario corporate tax returns, and will undertake
and Mickey Sarazin, CA, Director, Income Tax Rulings Direc- most of Ontario’s objections, appeals and rulings functions.
torate. The practitioners were Gabe Hayos, CA, of the
Toronto office of KPMG LLP and Stephen S. Heller of the
Toronto office of Borden Ladner Gervais LLP.

3. CRA Auditors’ Access to Audit Working
The discussion was carried out in a traditional question Papers 

and answer format. The summaries below are based on
notes taken during the session, as well as on power point The CRA is currently reviewing its policy on when it
slides prepared by the panelists. A complete summary of would be appropriate for a CRA auditor to request access
the Round Table is expected to be published at a later date to the working papers of a taxpayer’s auditor. The CRA is
by the CTF. The CRA also usually publishes this session in an working with the CICA’s Task Force on Auditor Working
issue of its Income Tax Technical News (‘‘ITTN’’). Unless Papers and Confidentiality. It was announced that a draft
otherwise stated, all statutory references in this article are CRA policy will be circulated for comments. It should be
to the Income Tax Act (Canada) (the ‘‘ITA’’). noted that this response is similar to the CRA’s response at

the 2004 Roundtable (Income Tax Technical News No. 32
CRA Announcements (July 15, 2005)), the 2005 Roundtable (Income Tax Technical

News No. 34 (April 27, 2006)), and the 2006 Roundtable
(Tax Topics, No. 1814 (December 14, 2006)).1. Fifth Protocol to Canada–U.S. Tax Treaty 

The CRA has received many questions on a broad
range of issues arising from the recently signed Fifth Pro-

4. Interprovincial Tax Planning Arrangements tocol to the Canada–U.S. Tax Treaty. There has been special
interest with respect to cross-border pension and employ-

In recent years, the CRA has intensified efforts toment issues; the application of changes to the treatment of
review some interprovincial tax planning arrangements.LLCs; arbitration; and limitations on benefits. The CRA is
The CRA and the provinces are concerned about transac-working with the Department of Finance to update and
tions undertaken to erode provincial income tax bases,develop new procedures, forms, and guides in respect of
especially where the transactions result in little or no pro-the Fifth Protocol. The CRA has already  met with the U.S.
vincial tax being paid. Among other plans, the CRA hasInternal Revenue Service (‘‘IRS’’) regarding the details of
identified an arrangement referred to as the Q-YES Plan (i.e.,binding arbitration and the two agencies will continue to
Quebec ‘‘Year-End Shuffle’’ Plan) as being problematic. Nowork on this and other issues related to the Protocol. It is
rulings have been requested on any of these arrangements.expected that the Technical Explanation that is prepared by
The CRA intends to identify and challenge all perceivedthe U.S. Treasury Department will be instrumental in
abusive provincial tax avoidance arrangements.resolving a number of interpretive and policy questions.

The CRA hopes that the majority of questions that it has
received can be resolved before the Protocol enters into
force.

International Issues 

1. Thin Capitalization — Meaning of ‘‘Beginning
2. Single Administration of Ontario Corporate of Calendar Month’’
Tax 

The CRA interprets the term ‘‘beginning of a calendar
In 2008, the CRA will begin administering the corporate month’’ in subparagraph 18(4)(a)(ii) as meaning the earliest

income tax on behalf of Ontario. In the CRA’s view, the moment on the first day of the month. For newly incorpo-
single administration of corporate tax in Ontario will pro- rated corporations, the CRA stated that this means the date
vide a significant benefit for Ontario businesses in terms of of incorporation.
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2. Imperial Oil — Treatment of Foreign 5. Canada–U.S. Tax Treaty’s Competent
Authority Provision — Residence of Trust orCurrency Loans 
Estate 

The CRA was asked whether it agrees with the obiter
According to the CRA, determining the residence of ancomments by the Supreme Court of Canada in Imperial Oil

estate or trust under Article IV(4) of the Canada–U.S. Tax(2006 DTC 6639), namely that, ‘‘[a]bsent currency conver-
Treaty is a question of fact, based on the strength of the

sion, mere repayment of principal cannot yield profit or trust’s ties to Canada versus those to the United States.
loss’’. In response, the CRA stated that it agrees with the Other factors that may be relevant include: those set out in
Supreme Court’s ratio decidendi, but the CRA does not IT-447, ‘‘Residence of Trust or Estate’’; the residence of the
consider that it is bound by comments made in obiter. settlor; the residence of the beneficiaries; the location of

the trust property; and the reasons the trust was estab-
lished in a particular location.

3. Application of Paragraph 95(6)(b) In the past, there have been few requests to Canada’s
competent authority to settle dual residence of a trust or
estate. However, recently there has been a rise in requestsThe CRA was asked about the text of ITTN No. 36 con-
on questions of dual residence in light of the proposedcerning paragraph 95(6)(b). An early draft of ITTN No. 36
changes to section 94, which is an anti-avoidance provisionaddressed certain ‘‘offensive’’ situations, but some of these
of the Act. The CRA considers that the test for residencysituations were not addressed in the final draft, and the
under section 94 is highly relevant. The CRA has discussed

commentary relating to ‘‘series of transactions’’ also was these issues with the U.S. competent authority, however,
deleted from the final version. The CRA stated that it both countries are at an impasse on the matter.
believes paragraph 95(6)(b) applies where the principal

See also Perry et al. v. M.N.R. et al., 2007 DTC 5625purpose of a transaction is tax avoidance, reduction or
(F.C.), where the taxpayer sought judicial review of the Min-deferral and its application is not limited to cases where
ister’s refusal to consider the residency of a trust underthe policy intent of one or more other provisions is frus-
proposed section 94 (application dismissed for beingtrated. Some examples were eliminated from ITTN No. 36
time-barred).

because they were redundant or required unreasonable
assumptions. In respect of ‘‘series of transactions’’, the CRA
stated one must look at the facts surrounding a transaction

Trusts and Specified Investmentto determine the principal purpose of an acquisition or
Flow-Through (SIFT) Entities disposition. Where an acquisition or disposition is part of a

series, the CRA may look at other transactions to determine
1. Control of a Corporation Owned by a Trustthe principal purpose.
— Impact of Change in Trustees 

The CRA was asked about its view on the impact on
control of a corporation owned by a trust which undergoes4. Foreign Entity Classification 
a change in trustees. The CRA referred to technical inter-
pretation 2004-0087761E5, dated May 24, 2005, and statedThe CRA was asked about its new approach to classi-
that where the trust has sufficient voting shares to control a

fying foreign entities. The CRA stated that it follows a
corporation, any change in trustees of the trust could

two-step approach. Firstly, it determines the characteristics trigger an acquisition of the corporation. In ITTN  No. 34,
of foreign business associations under foreign commercial the CRA stated that it is unlikely that two trustees could
law and secondly, it compares those characteristics with control a corporation to the exclusion of a third trustee.
recognized categories of foreign business associations However, ITTN No. 34 does not address income trusts and

so a review of the factual situation would be required tounder Canadian commercial law. The CRA considers that
determine the impact on control for an income trust.the most important attributes in this determination are the

nature of the relationship between the various parties and
the rights and obligations of the parties. The CRA has con-

2. CCPC Determination: Impact of Sedonacluded that the following are corporations for Canadian tax
purposes: Polish LLCs, U.S. LLCs, S Corporations, and French

The CRA was asked about its view on the treatment of
Sociétés par Actions Simplifées. Other entities have quali- employee stock rights in light of the Federal Court of
fied as corporations based on an analysis of foreign legisla- Appeal decision in Sedona Networks (2007 DTC 5359)
tion and agreements related to their creation, for example; (determination of CCPC status under subsection 125(7)).
a Dutch cooperative, a Chilean Special contractual mining The CRA replied that the Court did not explicitly hold that
company, and a Chinese-Foreign Contractual Joint Venture. paragraph 251(5)(b) must be applied considering the rights
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held by all persons and so Sedona does not preclude the income of the beneficiary of the trust. The CRA believes
CRA f rom app ly ing  pa rag raph 251 (5 ) (b )  on  a that subsection 108(5) is clear, but some taxpayers have
holder-by-holder basis. raised questions about this position. The CRA is giving fur-

ther consideration to this issue and has asked for addi-
tional representations.

3. Deemed Year-End on Loss of CCPC Status —
Paragraph 251(5)(b) Conditional Agreements 

Other Issues 
In reply to the question of whether the year-end trig-

gered under subsection 249(3.1) (becoming or ceasing to 1. Income Tax Treatment of GST Interest and
be a CCPC) was subject to paragraph 251(5)(b), the CRA Penalties 
stated that where a party’s entitlement to acquire shares is
subject to a condition, the party would have a contingent The CRA was asked about the deductibility of interest
right to acquire shares, and so paragraph 251(5)(b) would assessed for GST purposes after April 1, 2007 and relating to
apply to that right. a period before that date. The CRA stated that GST interest

accrued in a tax year that commenced on or after April 1,
2007 is not deductible, regardless of the period in which

4. SIFT Rules — Transitional ‘‘Normal Growth’’ the GST/HST liability arose.
Guidelines 

Under the SIFT rules, transitional relief from SIFT tax is 2. Pension Fund Corporations 
available until 2011, but that transitional relief is lost in the
first year that the SIFT entity exceeds ‘‘normal growth’’ The CRA was asked whether an investment in a part-
guidelines. The CRA was asked about the consequences of nership by a pension fund real estate corporation regu-
exceeding the safe harbour limit where it can be shown lated by subparagraph 149(1)(o.2)(ii) is limited to 10% of the
that the growth is ‘‘normal’’ in the circumstance. In book value of the corporation’s overall assets (or some
response, the CRA stated that its statutory direction to other level of diversification, although not 100%). The CRA
apply the guidelines is in paragraph 122.1(2)(b) of the ITA. stated that it is currently reviewing the issue. The CRA was
The CRA intends to apply these guidelines consistently. also asked whether investments in pension funds invest-
Therefore, transitional relief is lost if a SIFT entity exceeds ment corporat ions regulated by subparagraph
normal growth as determined under the guidelines. 149(1)(o.2)(iii) are subject to a similar quantitative limitation

at the corporate level. The CRA stated that pension invest-
ment corporations must satisfy both the preamble to sub-

5. SIFT Rules — Definition of ‘‘Real Estate paragraph 149(1)(o.2)(iii) and conditions of clauses (A), (B),
and (C) of that provision. The CRA’s view is that the quanti-Investment Trust’’
tative limitations do apply.

The CRA was asked whether, for the purpose of REIT
revenue tests, trust income retains its underlying character
when earned by the beneficiary of the trust. The CRA stated — Timothy Fitzsimmons, Associate Lawyer in the Tax
that nothing in section 122.1 counteracts the effect of sub- Department with the Toronto Office of Fraser Milner
section 108(5), which states that, generally, the income is Casgrain LLP


