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Number 636 I propose to summarize a few of the interesting or significant cases that were decided in

2015. Jurisprudentially, 2015 was a vintage year that produced a bumper crop of cases
that are either interesting or important. I do not necessarily agree with the decisions in

The 2015 CRA
every case. In no particular order, some of the cases are:

Roundtable at the
CTF Annual

Kuchta v. The Queen, 2015 T.C.C 289 Conference . . . . . . . . 4

This Tax Court of Canada case was heard by Justice Gaston Jorré but decided on the
transcript by Justice Graham (Can they do that?). The question was whether property leftCurrent Items of
by will by a deceased spouse to his wife attracted subsection 160(1). If a husband givesInterest . . . . . . . . . . . . 7
property to his wife when he owes taxes, the CRA can pursue the wife to the extent that
the value of the property exceeds any consideration given by the wife. Here the property
was given by will to the deceased’s wife.Focus on Current

Cases . . . . . . . . . . . . . . . 9 It was argued by the wife that, at the time the transfer took place — after the death of
the spouse — the marriage had ended. Technically, this is a point. Also, it was arguable
that the transfer could not have been made by the deceased spouse, who had moved

Recent Cases . . . . . . 11
involuntarily to a Higher Court, but by the executors. In a learned albeit lengthy

judgment, Graham J. considered the various indicia throughout the Income Tax Act. They

admittedly point in different directions, like the man who jumped on his horse and rode

off madly in all directions. Nonetheless, Graham J. arrived, in my view, at the right

commonsensical conclusion. It simply would not have made sense if a man who owes

taxes gives his property to his wife before he dies, subsection  160(1) is invoked, but if

he leaves it to her by will, section 160 is excluded. Occasionally the man on the

Clapham omnibus comes to the rescue.

684761 B.C. Ltd. v. The Queen

The next case of interest is 684761 B.C. Ltd. v. The Queen, 2015 DTC 1228. The case,

decided by former Chief Justice Rip, has provided clarity to the question of the difference

between an “additional assessment” and a reassessment. The CRA issued a

“reassessment” of the taxpayer’s 2008 taxation year and an “additional assessment” of

penalties under subsections 163(1) and 163(2) but no additional tax.

The appellant argued that the “additional assessment” was in reality a reassessment,

which has the effect of vacating the previous reassessment. Justice Rip disagreed and I

agree with his Honour. For years taxpayers and their advisors, if they have nothing more

significant to do with their time, have been fretting and stewing about the difference

between a “reassessment” and an “additional assessment”. I should have thought that

the difference was obvious. For starters the additional assessment (cotisation

1



TAX NOTES 2

supplémentaire) is called just that. It does not annul the prior assessment or reassessment and it does not tax the
same amount again.

The judgment of Rip J. is a welcome clarification of a provision of the income tax law that should not have needed
clarification.

Barejo Holdings ULC v. The Queen

The next interesting case is one decided by Justice Patrick Boyle of the Tax Court of Canada, Barejo Holdings ULC v.
The Queen, 2015 DTC 1216. The issue, expressed simply, is whether two contracts, entitled “Notes”, issued by affiliates
of two Canadian banks to St. Lawrence Trading Inc., an open ended investment fund under the laws of the British Virgin
Islands, are “debt” (“créance”) for the purposes of the Income Tax Act. The case is interesting because “debt” is not
defined in the Income Tax Act and, in a bilingual, bijural common law/civil law system such as Canada, has no general
federal meaning. “Debt” derives its meaning from the provincial law that applies to the relationship that the provincial
law governs. Add to this the fact that in seeking to determine what meaning if any can apply federally, the law of a
civil law province such as Québec may be considered.

Justice Boyle in 38 pages produced an erudite dissertation on the meaning of “debt” and concluded that these Notes
did indeed constitute “debt”. It was not an easy decision. What is to be taken from the decision is that, in determining
whether an instrument is “debt” or something else created by the instrument, Justice Boyle analyzed the other cases in
which the Supreme Court of Canada had to consider the meaning of undefined terms such as “manufacturing and
processing” or “partnership”.

If you are seeking a learned discussion of what is a “debt” in the Canadian Income Tax Act, I suggest you read this
judgment. It is an intellectually challenging masterpiece in the reconciliation of inconsistencies in the parliamentary
legislative scheme.

Birchcliff Energy Ltd. v. The Queen

Two cases that are worthy of note are Birchcliff Energy Ltd. v. The Queen, 2015 DTC 1198 (currently under appeal), a
decision of Hogan J. of the Tax Court of Canada, and Mariano v. The Queen, 2015 DTC 1209, an appeal heard on
common evidence with the appeal of Douglas Moshurchak, decided by Pizzitelli J. of the Tax Court of Canada.

One of the first things that strikes me with increasing force is that reasons for judgment of the Tax Court of Canada,
and possibly other courts, are becoming longer and longer. The Mariano and Moshurchak decision (discussed below)
were 51 pages in length and Birchcliff was 43 pages long.

Birchcliff involved a claim to deduct over $16,000,000 in losses incurred by a predecessor corporation which was
amalgamated with the appellant. The facts are complex, but an essential part of the Crown’s argument was that
control of the predecessor company had been acquired by a group of persons immediately before the amalgamation
and the amalgamated company did not carry on the business that gave rise to the losses.

I shall not summarize all of the facts in this complex case beyond noting that:

a. There was an issue of credibility with respect to the appellants’ witnesses;

b. There was unquestionably a tax motivation in that the appellants wanted to acquire a loss company as part of the
reorganization; and

c. Despite the Crown’s argument that there was a sham involved in the complex restructuring that was carried out,
Hogan J. found there was no sham and that claims of sham were effectively not issues.

It is refreshing that Hogan J. has effectively rejected the doctrine of sham. The Crown in recent years, based on some
obiter in the Federal Court of Appeal, has gotten carried away in labelling every treatment they do not like as a
“sham”. It is high time the courts vigorously slapped down the Crown’s excessive use of the concept of sham by
awarding high costs against the Crown when it throws up the sloppy and spurious doctrine of sham. I have dealt at
greater length with the trend below.

Hogan J. rejected the notion that a “group” of persons acquired control of the predecessor company. Why then did the
appellants lose? GAAR. He found the transaction abusive.
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The case contains an extensive discussion of abuse. The following revealing statement appears:

[110] In my opinion, the “abusive” nature of the transactions considered in Copthorne is less apparent than
the abuse found to exist with regard to the transactions in the instant case. I note that the series of
transactions giving rise to the benefit in Copthorne was carried out over a long period of time. It was also
unclear that the series was completely planned when the first steps were taken. This did not prevent the
Supreme Court from looking at the situation at the starting point of the series of transactions, when
Copthorne was the parent corporation of VHHC.

I would not have decided Birchcliff in the same way as the Tax Court of Canada.

Mariano v. The Queen and Moshurchak v. The Queen

Two noteworthy cases are Mariano and Moshurchak, decisions of Pizzatelli J. They involved a claim for charitable
receipts for the donation of software to a trust. My only comment is on two aspects of the decisions:

a. Was there a “gift”? This required the existence of a “donative intent” and an “impoverishment” of the donor; and

b. Was the arrangement a “sham”?

Catchy phrases such as “donative intent” or “impoverishment” have had from time to time a fashionable run in tax
jurisprudence. For example, “reasonable expectation of profit” (“REOP”) was a faddish concept used by the CRA as a
mindless weapon against taxpayers for a number of years after an unfortunate dictum of Dickson J. of the Supreme
Court of Canada in 1977 in Moldowan v. The Queen, 77 DTC 5213. Fortunately, the concept of REOP has been given a
decent burial.

The concept of “donative intent” has become inextricably comingled with the notion of “impoverishment”. For
example, Pizzitelli J. said at paragraph 21 of the Mariano judgment:

[21] It is also clear from the above that the expectation of receiving or actual receipt of a tax receipt itself
from a charity does not per se vitiate any gift. The tax advantage resulting from claimed donation receipts is,
after all, not the “benefit” contemplated by Friedberg and other case law above mentioned. This does not
mean, however, that the expectation of an “inflated” tax receipt exceeding the value of the property
transferred or the receipt of any other benefit does not vitiate a gift; all of which will depend on whether, in
the circumstances, the taxpayer intended to impoverish himself.

It is certainly not a matter of donative intent. Getting a charitable receipt from a charity that is commensurate with
the value of the gift is all right, but getting an inflated receipt somehow destroys the “donative intent” or maybe the
“impoverishment”. The jurisprudence is a little muddled on this point.

Let us talk then about “sham”. The Crown now seems to toss in “sham” every time it does not like a transaction.

The Court also found that there was “deceit” and therefore a “sham”. This is a non sequitur and quite unnecessary for
the decision. The term sham appears in many of my judgments but in not one did I ever base a decision on a finding
of sham. Isn’t it time the courts got rid of the capricious concept of sham? Labelling a transaction as a “sham” is
simply an excuse for a lack of analysis.

Superior Plus Corp. v. The Queen

A case that deserves a brief comment is Superior Plus Corp. v. The Queen, 2015 DTC 1124 and 2015 DTC 5118, even
though it deals only with a refusal by both parties to answer questions on discovery and to produce documents
containing tax advice. Ultimately it boiled down to whether questions relating to the departmental “policy” (whatever
that means — a nebulous and enigmatic concept about how the CRA applies or interprets a taxing statute) are
“relevant”. The motions judge, Hogan J., and the Federal Court of Appeal held that they were relevant on an
examination for discovery, but they reserved the final decision on relevancy to the trial judge. The decision is not
surprising. The relevancy threshold in an examination for discovery is low.

The importance of the Superior Plus case, however, in that the least on discovery the “policy” determined by the CRA
in interpreting or applying the taxing statute may be relevant in attacking an assessment made under section 245. The
Supreme Court of Canada in Nowegijick has said in obiter dictum that in some cases departmental interpretation of a
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taxing statute may be of some importance, but most judges cite the comment and then go blithely on ignoring it. The
Superior Plus case opens the door to a host of inquiries. What does a practitioner or a judge do if he or she obtains
information that an assessment is contrary to or inconsistent with some “policy” of the CRA? Is the answer different if
the “policy” relates to section 245? Why should the same considerations not apply if the assessment is contrary to
departmental policy in respect of, say, section 67 or section 55 or section 103? Suppose the policy of the CRA relates
to some indeterminate and amorphous interpretative practice not relating to any specific section of the Income Tax Act
but to a general aversion that the CRA feels for such practices as loss trading or dividend stripping. And, who has the
onus of proving the policy and the breach of or adherence to that policy?

We all know that our taxing statutes contain no humour and no equity. But in venturing into the uncharted waters of
departmental policy are we not raising something far more sinister and frightening — a Kafkaesque secretiveness?

 A number of tax lawyers from Dentons Canada LLP write commentary for Wolters Kluwer’s Canadian Tax Reporter and
sit on its Editorial Board as well as on the Editorial Board for Wolters Kluwer’s Income Tax Act with Regulations,
Annotated. Dentons Canada lawyers also write the commentary for Wolters Kluwer’s Federal Tax Practice reporter and
the summaries for Wolters Kluwer’s Window on Canadian Tax. Dentons Canada lawyers wrote the commentary for
Canada–U.S. Tax Treaty: A Practical Interpretation and have authored other books published by Wolters Kluwer:
Canadian Transfer Pricing (2nd Edition, 2011); Federal Tax Practice; Charities, Non-Profits, and Philanthropy under the
Income Tax Act; and Corporation Capital Tax in Canada. Tony Schweitzer, a Tax Partner with the Toronto office of
Dentons Canada LLP and a member of the Editorial Board of Wolters Kluwer’s Canadian Tax Reporter, is the editor of
the firm’s regular monthly feature articles appearing in Tax Topics.

THE 2015 CRA ROUNDTABLE AT THE CTF ANNUAL CONFERENCE
— Jesse Brodlieb, Associate, Dentons Canada LLP, Toronto

The 2015 Canadian Tax Foundation’s 67th Annual Conference was held in Montreal from November 22–24, 2015. At
the conference, the Canada Revenue Agency (the “CRA”) participated in an extensive roundtable discussion covering a
number of issues related to its interpretation of the Income Tax Act (Canada) (the “Act”). Included in the discussion
were an update on the CRA’s administrative position on certain deferred share unit (“DSU”) plans, the treatment of a
taxpayer’s refundable dividend tax on hand (“RDTOH”) account in circumstances where the corporate tax return is filed
late, and the CRA’s views on the application of the proposed amendments to section 55 of the Act. These issues and
the CRA’s responses are discussed below.

The CRA representatives at the roundtable were Randy Hewlett and Stephane Prud’homme, who were joined by private
practitioners Bruce Ball of BDO Canada LLP and Mark Jadd of Dentons Canada LLP. Anne-Marie Levesque of the CRA
also gave a brief presentation on current issues related to objections to assessments.

DSU

A DSU plan is a form of deferred equity compensation plan where, pursuant to an agreement between a corporate
employer and an employee, the corporation agrees to make a payment to the employee only after the time of the
employee’s death, retirement, or loss of office or employment, and the amount which may be received under the
agreement depends on the fair market value of the corporation’s shares over a particular period. A DSU plan is a
prescribed exemption from the definition of “salary deferral arrangement” (“SDA”) in subsection  248(1) of the Act and
is permitted in accordance with paragraph (l) of that definition and subsection 6801(d) of the Income Tax Regulations.
A plan that fails to qualify as a DSU plan risks falling into the broad definition of SDA. Where a plan is an SDA,
subsection 6(11) generally requires an income inclusion on a current basis in the hands of the employee (and potential
withholding obligations to the employer).

Another exemption from the SDA rules is found in paragraph (k) of that definition, which excludes amounts that are
paid within three years (a “paragraph (k) plan”). In the past, the CRA had provided advance income tax rulings on a
conversion of a paragraph (k) plan to a DSU plan without triggering tax. At the roundtable, the CRA was asked why it
has stopped issuing such rulings and whether there was a change in its administrative position such that conversions
were no longer permitted. The CRA noted in response that a conversion of rights under a paragraph (k) plan to rights
under a DSU plan would effectively mean that the plan fails to satisfy either test. In the first instance, a paragraph (k)
plan that becomes a DSU plan would therefore permit the payment of an amount beyond the three year window.
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Conversely, the conversion of a DSU plan to a paragraph (k) plan could result in payments being made out of the plan
otherwise than on the death, retirement, or loss of office or employment of the individual. In the view of the CRA, this
would be an inappropriate result. The CRA is of the view that the operation of these provisions does not permit the
terms of a plan to provide the flexibility to convert from a paragraph (k) plan to a DSU plan, or vice versa. Accordingly,
the CRA will not accept any plan that provides a taxpayer with such conversion rights.

The second question addressed by the CRA on DSU plans related to the integration of the DSU plan rules with certain
U.S. deferred equity plans permitted under section 409A of the United States Internal Revenue Code (a “409A plan”). In
many cases, a U.S.-based employer will seek to have Canadian employees participate in an existing 409A plan to
provide for equal treatment of employees and ease of administration. Under a 409A plan, upon the occurrence of
certain events, a distribution out of the plan is permitted without the death, retirement, or loss of office of the
employee. For example, if there is a change in control of the employer, or an unforeseeable emergency, distributions
can be made. In the CRA’s view, any plan that allows for distributions to be made prior to the death, retirement, or
loss of office or employment of the taxpayer cannot be a DSU plan. The CRA did note, however, that certain plans can
qualify as DSU plans and 409A plans, provided that the full range of distribution events permitted under 409A plans
are not in the plan terms.

RDTOH and Late-Filed Returns

Under section 129(1) of the Act, a corporate taxpayer must file a tax return for the year in which it is claiming a
dividend refund within three years of the end of the year in which the refund arose. Where this limitation is missed,
RDTOH can become unrecoverable unless the taxpayer is able to pay another taxable dividend at a later time to
trigger a refund. The courts have been clear that this three-year filing deadline is absolute. However, in at least three
instances which have received judicial consideration, the CRA has taken the position that the original taxable dividend
reduces the RDTOH balance although the dividend refund cannot be paid due to the three-year limitation having
expired. See Tawa Developments Inc. v. The Queen (2011 DTC 1324), Presidential MSH Corporation v. The Queen (2015
DTC 1101), and Nanica Holdings Limited v. The Queen (2015 DTC 1111). The CRA was asked at the roundtable if it
would continue to assess taxpayers on the basis that a dividend refund that is unrecoverable due to a late-filed return
nonetheless reduces the corporation’s RDTOH balance.

The CRA acknowledged that in light of the case law it would no longer assess taxpayers on the basis that
unrecoverable dividend refunds reduce RDTOH balances. In addition, the CRA added that in considering the Part IV tax
liability of a connected corporation that receives a dividend from a corporation with RDTOH, it would only assess
Part IV tax on the recipient where the payer corporation actually received its dividend refund. The CRA noted that it
will continue to monitor the impact of the recent decisions in this particular context, as well as in the context of
interpreting other provisions in the Act which include the concept of dividend refund.

Section 55
The CRA representatives at the roundtable spent a significant portion of the discussion on their interpretation and
administrative positions surrounding the proposed amendments to section 55 of the Tax Act.1  The 2015 Federal Budget
included a significant overhaul of the anti-capital gains stripping rule in section 55 of the Act. While ostensibly targeted
at transactions that utilized stock dividends to inflate the adjusted cost base of shares of a corporation or otherwise
manipulate the safe income of a group of corporations, the draft legislation (which was subsequently released on
July 31, 2015 for public comment) contained far-reaching changes. Of particular concern to taxpayers and their
representatives is the elimination of the related party safe harbour for inter-corporate dividends in paragraph 55(3)(a)
of the Act. Under the proposed legislation, that safe harbour will apply only to deemed dividends arising under
subsection 84(2) or 84(3).

The CRA addressed several questions on the application of the proposed amendments.

First, the CRA was asked to discuss its views on the application of proposed clause 55(2.1)(b)(ii)(A), which would trigger
the application of subsection  55(2) where a dividend has been paid on a share and one of the purposes of the
dividend was to effect a significant reduction in the fair market value of any share. Since every dividend results in
reduction in the fair market value of a share (since assets have been transferred to the shareholder), the CRA was asked
to describe the factors or tests they would consider in deciding whether a reduction of value is significant.

1 These changes were discussed by the author in Tax Topics No. 2257 “Proposed Amendments to Section 55 Contain Unwanted Surprise”
(June 11, 2015).
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The CRA noted that numerous factors will be looked at, including the actions taken by the parties to the dividend and
their motivation. The CRA noted that, in the case of an ordinary dividend, it is not a results-based test (as it would be
in the case of a deemed dividend under subsection 84(3)). The CRA stated that the question to be asked is “what does
the taxpayer intend” to achieve with the reduction in value and what benefit does this confer on the taxpayer. The
CRA noted that, for example, a dividend which created losses on a share used to shelter a gain would provide an
indication that the purpose test was met. This reasoning seems somewhat perplexing – effectively looking at the results
to determine the purpose, which suggests we are back into a results test. The CRA stated that in its view, this would
be consistent with the Supreme Court of Canada’s interpretation of purpose tests more generally in Ludco (2001 DTC
5505).

The second question the CRA considered was the application of the new rules to an intra-group loss consolidation plan
between related or affiliated corporations involving the payment of dividends between the corporations. The CRA
confirmed that it would not apply subsection 55(2) to such dividends and that it has provided this opinion in recent
rulings.

Third, the CRA was asked a question on whether non-participating, non-voting preferred shares that allow for
discretionary dividends could have safe income attributed to them. Due to the change in paragraph 55(3)(a) noted
above, the importance of safe income in inter-corporate dividends in related-party contexts has greatly increased. In
this question, it was assumed that no safe income would be attributed to the discretionary dividend share. However,
the CRA was asked for its views on the impact on the other classes of participating shares.

The CRA noted that a discretionary dividend that has no accrued gain cannot reasonably have safe income attached to
it, since no part of the corporation’s safe income can reasonably be attributed to the growth on that share (as there is
no such growth). Accordingly, any dividend on such shares would need to be considered in light of the purpose tests to
determine if subsection 55(2) should be applied.

The CRA was of the view that the dividend nonetheless results in the reduction of safe income to the other shares
since the capital gain on those shares would be reduced by the dividend and the portion of the income that was paid
out as a dividend no longer supports the capital gain.

The fourth question the CRA considered on the proposed changes to section 55 was on the deliberate use of share
redemptions to enable a corporation to fit into the paragraph 55(3)(a) related-party exemption. As noted above, under
the proposed rules, 55(3)(a) will no longer apply to cash dividends paid on a share. Accordingly, one workaround for
this issue would be to convert certain of the shares to redeemable shares equal to the desired dividend and simply
redeem the shares, triggering a dividend under subsection 84(3) which would then presumably be protected by the
55(3)(a) safe harbour. The CRA’s response was helpful; they noted that the purpose of these proposed rule changes was
to address transactions which resulted in the artificial generation or manipulation of tax basis, or the reduction of the
fair market value of a share which potentially resulted in a fabricated loss. The CRA appears to take the view that the
limitation in paragraph 55(3)(a) was to prevent the use of a dividend in kind that created basis from relying on the
related party exemption. Although the CRA did not explicitly condone the intentional use of share redemptions, it was
nonetheless noted that since a redemption or cancellation of shares does not normally result in an increase in tax basis
(indeed, basis in the redeemed or cancelled shares is lost) such transactions would not appear to be problematic from
the point of view of section  55. This was subject to the caveat that the use of redemptions to create or stream cost
basis would not be acceptable. An example of an inappropriate result given by the CRA was the redemption of shares
using a note, which was then contributed back to the corporation for new shares having high tax basis. This would be
unacceptable planning in the view of the CRA, and if the paragraph 55(3)(a) exemption otherwise did apply,
presumably they would seek to reassess using the general anti-avoidance rule.

The fifth question on the new section 55 rule concerned the use of dividends to achieve creditor proofing. For example,
an operating company would pay a dividend to a holding company out of surplus funds. Those funds could be invested
elsewhere by the holding company, or even loaned back to the operating company on a secured basis. Absent the
related-party safe harbour in paragraph 55(3)(a), subsection 55(2) could apply to the dividend. There is no plan to sell
and in fact any sale may occur at the holding company level.

The CRA noted that it would be a question of fact in each case where a so-called “lumpy” dividend was paid whether

subsection 55(2) could apply. The CRA said to provide comfort it would be a “healthy practice” to maintain safe

income on an ongoing basis.
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Additional Questions
A number of additional questions were also presented to the CRA at the roundtable.

The CRA was asked for its view on provincial trust residency in light of recent case law. The CRA stated that it would
continue to look at the principles expounded in the Fundy Settlement (2012 DTC 5063) decision to determine the
residency of a trust for provincial tax purposes, in particular looking to determine the true controlling mind of the trust
using the “central management and control test”.

The CRA also updated its position on “private health services plans”. The CRA stated that the eligibility of the plan
would be determined based on whether 90% or more of the plan’s expenses qualify for the medical expense tax credit.
This rule came into effect on January 1, 2015.

The CRA advised that it would continue to consider limited liability companies as corporations for Canadian tax
purposes. In addition, it is evaluating the status of Florida limited liability partnerships and limited liability limited
partnerships. While a formal position has not been reached, the CRA is leaning towards a position that such entities are
corporations for Canadian tax purposes. A decision is expected in the coming weeks.

In addition, the CRA announced that the GAAR committee has concluded that certain surplus stripping techniques
relying on section 55 to convert a dividend to a capital gain are unlikely to be successfully challenged under the GAAR.
The CRA was not happy with this result and has raised the issue with the Department of Finance.

The CRA also stated that under the foreign affiliate upstream loan provisions, a winding up of a foreign affiliate which
has made an upstream loan to a Canadian shareholder would result in an income inclusion for the Canadian taxpayer.
In the CRA’s view, the upstream loan rules do not permit an alternative interpretation. The CRA has raised the matter
with the Department of Finance.

Finally, the CRA discussed an issue involving the application of the thin capitalization rules where the loan to the
Canadian taxpayer is denominated in a foreign currency. The CRA had previously taken the position that the loan
should be converted to Canadian dollars every time that a thin capitalization computation had to be made – with the
result that thin capitalization ratios could be breached from time to time. The CRA announced that this position was
no longer tenable with the introduction of section 261 and its position now is that a loan should be converted to
Canadian dollars for thin capitalization purposes at the time the loan is made.

The CRA concluded the roundtable by providing its view that expenses to travel to a warm weather climate, even
under the guidance of a medical doctor, would not qualify for the medical expense tax credit.

CURRENT ITEMS OF INTEREST

CRA Releases Interest Rates for the First Quarter of 2016 
The CRA has released the prescribed annual interest rates to be applied for the period from January 1, 2016, to
March 31, 2016. These rates will apply to amounts owed to the CRA, and any amounts owing by the CRA to
individuals and corporations. The only change since last quarter is the rate for corporate taxpayers’ pertinent loans or
indebtedness.

The rates charged in the first quarter of 2016 will be as follows:

● on overdue taxes, Canada Pension Plan contributions, and employment insurance premiums: 5%.

● on corporate taxpayer overpayments: 1%.

● on non-corporate taxpayer overpayments: 3%.

● used to calculate taxable benefits for employees and shareholders from interest-free and low-interest loans: 1%.

● for corporate taxpayers’ pertinent loans or indebtedness: 4.41%.

Rates for other taxes, duties, or charges remain unchanged from the previous quarter.

Canada Revenue Agency Issues Questions and Answers on the Revised
Contribution Limits for Tax-Free Savings Accounts 

1. What is a Tax-Free Savings Account (TFSA)?

A TFSA is a registered savings account that allows taxpayers to earn investment income tax-free inside the account.

Contributions to the account are not deductible for tax purposes, and withdrawals of contributions and investment

income from the account are not taxable.
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2. What proposed changes were announced on December 7, 2015 in respect to the TFSA annual contribution

limit?

For 2016, the Government proposes a TFSA annual contribution limit of $5,500. For future years, the TFSA annual

contribution limit will be indexed to inflation and rounded to the nearest $500.

3. Will the $10,000 TFSA annual contribution limit for 2015 change?

No. The $10,000 TFSA annual contribution limit remains for 2015.

4. Will the Canada Revenue Agency (CRA) administer the new TFSA annual contribution limit before the law is

enacted?

The proposed measure is subject to parliamentary approval. Consistent with its standard practice, the CRA will

administer this measure on the basis of the announcement.

5. If I inadvertently over contribute to my TFSA, will I be subject to a tax?

Yes, a tax will apply on over contributions. Where the over contribution is inadvertent and you take immediate action

to remove the excess amount, you may apply for relief and your case will be reviewed. You can track your annual TFSA

contribution limit easily using the CRA’s My Account secure online self-service portal.

6. Where can I get more information on the change?

The CRA is committed to providing taxpayers with up-to-date information. The CRA encourages taxpayers to check its

Web pages often. All new forms, policies, and guidelines will be posted as they become available. In the meantime,

please consult the Department of Finance Canada’s announcement for further details.

Ministry of Finance Releases Bill C-2, an Act To Amend the Income Tax
Act 

On December 9, 2015, the Minister of Finance, Bill Morneau, introduced Bill C-2. This bill will enact the proposed

changes presented to Parliament in the Notice of Ways and Means on December 7, 2015. Primarily this bill seeks to

reduce the second income tax bracket from the current 22% to 20.5% and to introduce a new high rate of tax of 33%

to be applied on all personal taxable income over $200,000. It will also reduce the annual contribution limit for the tax

free savings account from the current $10,000 per year to its previous level of $5,500 with indexation. These changes

will all take effect from January 1, 2016.

The detailed provisions and the accompanying Explanatory Notes can be found in Wolters Kluwer Special Report No.

087H, which will be available to all subscribers of the Canadian Tax Reporter (print, DVD, and online). Copies of the

Special Report may be ordered by calling (416) 224-2248 (toll-free 1-800-268-4522), by faxing (416) 224-2243

(toll-free 1-800-461-4131), or by emailing cservice@wolterskluwer.com.

Revenue Canada Releases 2016 Indexed Personal Income Tax and Benefit
Amounts 

Certain personal income tax and benefit amounts are indexed annually to inflation using the Consumer Price Index as

reported by Statistics Canada. Most of these changes become effective January 1, 2016; however, the GST credit will

take effect on July 1, 2016. The new rates and amounts reflect an indexation increase of 1.3%. The new rates and

amounts can be found at: http://www.cra-arc.gc.ca/nwsrm/fctshts/2015/m12/fs151208-eng.html.

CRA Issues New Reporting Requirements for Registered Charities 

All registered charities must now indicate if they hold any direct partnership holdings. To fulfil the reporting

requirement for this year, charities must answer a questionnaire and attach it to form T3010. In future years, the

question will become part of form T3010, Registered Charity Information Return.
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Department of Finance Canada Announces the Conclusion of the
Agreement Concerning the Application of the Arbitration Provisions of
the Canada-United Kingdom Tax Convention 

An Agreement concerning the application of the arbitration provisions of the Convention between the Government of

Canada and the Government of the United Kingdom of Great Britain and Northern Ireland for the Avoidance of Double

Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on Capital (the “Convention”) was

concluded through an exchange of notes dated July 27, 2015, and August 11, 2015.

The Agreement establishes the rules and procedures for the application of the arbitration process under paragraphs 6

and 7 of Article 23 (Mutual Agreement Procedure) of the Convention. The Agreement includes substantive provisions

on the decision-making process of the arbitration board, the precedential value of decisions rendered by the board, the

type of issues that can be considered by the board, communication to and by the board, confidentiality, time periods,

and fees.

Canada and the United Kingdom will notify each other of the completion of their respective procedures that are

necessary for the entry into force of the Agreement. The Agreement will enter into force and have effect on the date

of the later of these notifications. The entry into force of the Agreement will bring into effect the provisions of

paragraphs 6 and 7 of Article 23 of the Convention in accordance with the terms of the Agreement.

Registered Plan Directorate announces new registered plan limits for
2016. 

On November 20, 2015, the Registered Plans Directorate announced that:

● the money purchase limit for registered pension plans for 2016 will increase to $26,010, up from $25,370 in 2015;

● the 2016 defined benefit (DB) limit will increase to $2,890, up from 2.818.89 for 2015;

● the maximum pensionable earnings limit for 2016 will increase to $54,900, up from $53,600 in 2015;

● the deferred profit sharing plan limit for 2016 will increase to $13,005, up from $12,685 in 2015; and

● the RRSP contribution limit for 2017 will increase to $26,010, up from $25,370 for 2016.

FOCUS ON CURRENT CASES
This is a regular feature examining recent cases of special interest, coordinated by John C. Yuan and Christopher L.T.

Falk of McCarthy Tétrault LLP. The contributors to this feature are from McCarthy Tétrault LLP, Montreal, Toronto,

Calgary, and Vancouver.

(Be sure to) Give it away, give it away, give it away now: lack of
donative intent foils leveraged charitable donation scheme 

Glover v. The Queen, 2015 DTC 1178 (Tax Court of Canada – Informal Procedure)

In Glover, the Tax Court of Canada considered whether or not the cash contribution component of a leveraged

donation scheme would qualify for a charitable donation tax credit under subsection 118.1(3) of the Income Tax Act

(the “Act”).

The impugned charitable program in Glover involved a discretionary trust, the Charitable Technology Trust, to which a

donor could apply to become a capital beneficiary and potentially receive capital distributions in the form of software

licenses that had been acquired by the trust. The arrangement contemplated that the donor/beneficiaries would donate

the distributed licenses to a registered charity. Promoters initially established the program with the Aurora Foundation

as the registered charity, but later revised the program to have the Canadian Single Adult Ministry Inc. (“CSAM”) as the

donee charity.
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Under the scheme, applicants would identify the number of software licenses that they wished to receive (for
subsequent donation to CSAM) and would make an accompanying cash payment with their request that was to be
treated as a donation to CSAM.

When the software licenses were received by the trust, they were subject to a lien in favour of the software vendor in
the amount of the price at which the license was sold by the vendor (reflecting an approximately 70% “bulk” discount
from the license’s retail value, as represented by the gifting program’s promoters). If the donor’s application was
accepted, the trust would distribute the encumbered software licenses to the donor who would then donate the
encumbered licenses to the charity. The donor’s cash payment would also be received by CSAM from the trust (on
behalf of the donor) and used to discharge the liens on the particular software licences.

CSAM issued two receipts to the donor: one for the amount of the cash payment (equal to the amount of the lien),
and one for the contemplated fair-market value of the license less the lien amount.

On the basis of certain promotional materials and the advice of an agent, the taxpayer, Mr. Glover, participated in the
program. He paid $29,952 in cash to the trust and applied for 64 software licenses with a purported retail value of
$1,499 per license. He claimed federal and provincial tax credits that exceeded the cash donation by at least 23 per
cent.

The Minister reassessed to fully disallow the taxpayer’s claim for the charitable donation tax credit in respect of the
arrangement. The taxpayer’s appeal in the Tax Court originally involved his claim for both the cash component and the
“in-kind” component (i.e., the lien-encumbered software license) but, by the time of the hearing, the taxpayer
ultimately restricted his appeal to the claim for the charitable donation tax credit in respect of the cash component of
the arrangement.

The Tax Court (per Campbell J.) considered two issues. First, it considered whether or not the taxpayer had actually
made a valid gift to the charity, which as part of the analysis, allowed the Court to consider whether the cash
payment should be examined separate and apart from the “in-kind” donation of the software licenses. Second, the Tax
Court considered whether or not the gifting arrangement was a properly registered tax shelter, as the taxpayer would
be disqualified from claiming the charitable donation tax credits in any event if the arrangement was a tax shelter that
was not properly registered in accordance with the requirements in section 237.1 of the Act.

As to the first issue — whether or not the taxpayer made a charitable gift of cash to CSAM — the relevant definition
for “total charitable gifts” appears in section 118.1 of the Act. The key expression in that definition is the word “gift”,
which is not defined in the Act. However, as the Tax Court noted (citing Friedberg (92 DTC 6031)), the case law has
established three requirements for a valid gift:

(1) a voluntary transfer;

(2) “property” as the subject matter of the donation; and

(3) no benefit or consideration flowing back to the donor (notwithstanding any tax advantage from the gift).

In relation to Glover’s involvement with CSAM, the Tax Court honed in on the third requirement for a valid gift: the
requirement that no benefit or consideration flow back to the donor. In ruling that the appellant did not make a valid
gift, the Tax Court cited a passage from Webb (2004 TCC 619) to emphasize that the anticipation of a return benefit,
either directly or indirectly, is enough to disqualify a contribution as a gift. As stated in Webb, “[t]he intent of the
donor must, in other words, be entirely donative” [emphasis added].

In regard to the taxpayer’s entitlement to have the cash contribution considered separately from the software license
donation, the Tax Court concluded that the two elements of the donative scheme were too interconnected to warrant
separate treatment. The Tax Court based this conclusion on the agent’s admission that the initial cash contribution was
required to apply to participate in the program, and that the taxpayer’s intent in making that contribution had been to
enrich himself by taking advantage of the inflated receipt value of the software licenses.

The Tax Court noted the similarity between the facts before it in Glover, and the facts in the previous Tax Court

decisions of Bandi (2013 DTC 1192) (involving a related gifting arrangement to the one in this case) and Maréchaux

(2009 DTC 1379). Both cases considered the validity of charitable donation schemes. In line with the reasoning in

Bandi, the Tax Court held in Glover that the taxpayer would not have made the cash donation without the assurance

that he would receive the software licenses, which, in turn, could be donated for an associated tax benefit. Therefore,

the making of the cash payment could not be considered to be a gift to the charity in the circumstances.
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In light of the Tax Court’s conclusion on the first issue, the Tax Court did not need to consider the second issue to
dispose of the appeal. Nonetheless, the Tax Court made some interesting comments as obiter dictum.

At issue was the extent to which section 237.1 requires a promoter of a “tax shelter” to obtain a new tax shelter
identification number from the Minister when there are deviations between the arrangements contemplated at the time
of the application for the tax shelter identification number and the actual transaction implemented by the tax shelter
promoter.

While the Tax Court agreed with the Minister that a material change to the scheme would require a new tax
identification number, it also reasoned that minor changes in a tax shelter arrangement should not invalidate a
registration. Drawing on the standard of a “false or misleading” registration in the penalty provision under
subsection 237.1(7.4) of the Act, the Tax Court reasoned that Parliament intended the tax shelter registration system to
allow the Minister to track, audit, and verify an arrangement. According to this line of reasoning, it would thus be
against the spirit of the provision to allow a promoter to surreptitiously tinker with the originally registered
arrangement. In this particular case, the Tax Court held that the initial tax shelter registration was not broad enough to
cover the modified scheme given the change in charities from the Aurora Foundation to CSAM combined with the
taxpayer’s knowledge of that change.

The ruling in Glover represents the continuation of a line of invalid charitable gifting scheme cases that includes Bandi
and Maréchaux.

— Justin Shoemaker

RECENT CASES

Defendant accounting firm’s liability for negligent tax advice limited
under limitation terms of its engagement agreement 
In the course of divorce proceedings the plaintiff/appellant F’s lawyer, R, engaged the defendant EY to provide US tax
advice for F. The contract with EY (the “Engagement Agreement”) was not signed by F personally, but by R with F’s
knowledge. After a divorce settlement with F’s former husband had been reached, and incorporated into a court order,
it was discovered that F had an unexpected US tax liability of more than $500,000. She accordingly sued EY in the
Supreme Court of British Columbia for negligence in its provision of US tax advice, and such negligence was effectively
conceded by EY at trial. EY argued, however, that its liability to F was limited to the amount of the $15,314 fee that F
had paid it, in accordance with the limitation of liability provisions in the Agreement (the “Limited Liability Provisions”).
In awarding F $15,314 in damages, the trial judge concluded, in essence, that: (a) R’s firm entered into the Engagement
Agreement with EY not only in her firm’s own right, but as F’s agent; and (b) F was therefore a party to that
Agreement (despite her argument to the contrary), and was thus bound by it, and in particular, by its Limited Liability
Provisions which were not unconscionable, especially in light of the fact that F was being independently advised by R. F
appealed to the Court of Appeal for British Columbia.

F’s appeal was dismissed. F was specifically referred to in the Engagement Agreement and her identity and
circumstances were made known to EY. In addition EY provided its advice solely for her benefit as an individual, and
with her knowledge and approval, as the trial judge found. Accordingly, on balance, R bound the plaintiff, as her
principal, to the entire Engagement Agreement. However, F also raised the public policy ramifications of the Limited
Liability Provisions at the trial level, so that the trial judge erred in failing to address this issue. F was therefore free to
raise the issue at the appellate level. That said, it could not be argued that the public policy in favour of holding
professionals to a high degree of diligence was a sufficiently powerful or “overriding” policy consideration to justify a
refusal to enforce the Limited Liability Provisions in this case. (The “overriding” test was set out by the Supreme Court
in Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), 2010 SCC 4). Also, as desirable as it might
be to hold the accounting profession to a high standard of care, the giving of erroneous tax advice in the
circumstances of this case did not amount to conduct that was so reprehensible that it would be contrary to the public
interest to allow EY to avoid liability. Had the Legislature taken a different view, it could have inserted a provision in
the Chartered Professional Accounts Act similar to the one in the Legal Profession Act which prohibits lawyers from
limiting their liability for negligence.

Felty v. Ernst & Young LLP, 2015 DTC 5120
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Corporate taxpayer entitled to its SR&ED expense and related ITC claims
associated with its health information system development project 

The corporate taxpayer’s business involved the development of health information systems. For 2005 and 2006 it

claimed SR&ED expenses and corresponding refundable ITCs related to its research work performed in developing a

health information system for Belize (the “Belize Project”). The minister disallowed the taxpayer’s SR&ED expense and

refundable ITC claims relating to the Belize Project. The taxpayer appealed to the Tax Court of Canada.

The taxpayer’s appeal was allowed. In the landmark case of Northwest Hydraulic Consultants Ltd. v. The Queen (98

DTC 1839) the Tax Court set out the following criteria for determining whether SR&ED activities have been undertaken:

there must be a technical risk or uncertainty, specific hypotheses must be established to reduce or eliminate that

uncertainty, true scientific methodology must be used in testing these hypotheses, a technological advance must be

achieved, and detailed records of this testing process must be maintained. The taxpayer’s work on the Belize Project

met all of these criteria. In particular, the taxpayer’s success with the Belize Project required the development of new

knowledge. The taxpayer therefore met the onus of establishing that its work on the Belize Project met the

requirements of the definition of SR&ED in subsection 248(1) of the Income Tax Act, and hence it was entitled to the

SR&ED expenses and corresponding ITCs claimed. The minister was ordered to reassess accordingly.

ACSIS EHR v. The Queen, 2015 DTC 1212
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