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Is a Family Trust Vulnerable to the CRA? Number 569

More Warning Signs: Subsections
75(2)–107(4.1)

In this month’s article, I continue my discussion that began in last
month’s edition of TAX NOTES about warning signs that a family trust
structure may be vulnerable to a CRA attack.

Proposed Changes toThis month, I will focus on transactions that could trigger one of the Deferred Stock Option
most dangerous tax traps in the estate planning field. This is the applica- Benefits (Oh What a
tion of subsection 107(4.1) which, in turn, is dependent on the applica- Relief It Is . . . Or Is It?) 4
tion of the ‘‘reversionary trust rules’’ in subsection 75(2). 1 This provision is

Corporate Tax Rates —intended to preclude a rollout of the trust’s assets — that is, on a tax
Status for Accountingdeferred basis — to anyone other than the person from whom the prop-
Purposes . . . . . . . . . . . . . . . 6erty was received or his or her spouse 2 if subsection 75(2) was applicable

at any time in respect of any property of the trust, and the contributor of Recent Cases
such ‘‘tainted property’’ is alive (‘‘in existence’’) at the time the property is

Taxpayer was entitleddistributed.3 to a capital loss, not a
terminal loss for theOf course, one of the most important times at which the rollout is
demolition of its hotel 6desired is just before the trust’s 21st anniversary, in order to duck the tax
Transfer from an RRSPin the trust that otherwise occurs on this anniversary by virtue of the
to an RPP,deemed sale rules. The application of subsection 107(4.1) means that,
subsequentlyrather than a rollout, there will be a deemed sale at fair market value deregistered

when the property is distributed from the trust. 4 Note that the rectifica- retroactively, was
tion of a situation such that subsection 75(2) no longer applies will not taxable . . . . . . . . . . . . . . . . . 7
pre-empt the application of subsection 107(4.1) to property distributed Taxpayer jointly liable
by a trust. 5 for tax liability of

corporation that paidThe reversionary trust rules themselves — in subsection 75(2) — apply if
him dividends . . . . . . . . . 7

property contributed to the trust (or substituted property) is held on
condition that it:

● may revert to the person from whom the property was directly or
indirectly received;6

1
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utor’s will, i.e., because the property may pass to a
● may pass to persons determined by the contributor after

person determined by the contributor. 11
the creation of the trust; 7 or

● A beneficiary buys or sells property to the trust, even if at
● may not be disposed of during the contributor’s life/

fair market value.12 Although there is an exception for a
existence without the consent or in accordance with the

bona fide loan to a trust, there is not an exception for
contributor’s direction,8 i.e., the contributor has a veto

other transfers, even if at fair market value. For example,
power over the disposition of the transferred property.

suppose that an adult child is a beneficiary of a family
Because subsection 107(4.1) came into effect in the trust (or an estate, for that matter), and the trust holds,

late ’80s and did not receive much attention at first, trusts say, a vacation property. If the child decides to buy the
which are now reaching their 21st anniversary may often vacation  property from the trust at fair market value, he
overlook the impact of this provision.9 or she will have transferred property (i.e., cash) to the

trust. As the child is also the beneficiary, the cash (orSign Sign Everywhere a Sign 
property substituted for it) could revert to the child. 13

The following are some common situations where
● A beneficiary defrays the trust’s expenses e.g., by

subsection 75(2) — and potentially subsection 107(4.1) — advancing cash to allow the trust to pay a bill.  Could
may apply: subsection 107(4.1) be applicable in such circumstances?

About a year ago, a release from a major accounting firm● The contributor is a beneficiary of the trust. 10 This may
suggested that no one should put additional money orbe the case if the contributor is a contingent beneficiary,
other assets into the trust, or pay the trust’s expenses.e.g., if other beneficiaries pass away. (However, there is a
While this is certainly conservative and prudent advice,distinction where the trust property reverts to the con-
another alternative may be to account for the paymenttributor by operation of law because of a failure of the
as a loan to the trust. This approach may be more prob-trust, e.g., if the trust fails because there are no benefi-
lematic if the trust doesn’t keep books and records (thisciaries left to whom the property can be distributed.)
might be the case if an estate freeze is undertaken and

● The trust trips over a subsection 75(2) ‘‘technicality’’. The
the trust simply holds common shares acquired for aCRA interprets the reversionary trust rules quite strictly.
nominal amount). 14

An example of a situation where a trust may trip over
One would hope that the CRA would not deny thesubsection 75(2), and therefore subsection 107(4.1), is if

rollout of assets from the trust, e.g., prior to its 21st anniver-there is a default distribution mechanism (e.g., if the
sary, on the grounds that a few cheques were made out bytrustees fail to exercise their discretion to distribute)
beneficiaries over the years. 15 But there is no denying thatwhich is dependent upon the provisions of the contrib-
the prudent thing to do is to pay such expenses out of the
trust’s income. For example, in a freeze-type structure, divi-
dends could be declared from time to time to defray suchTAX NOTES
expenses.Published monthly by CCH Canadian Limited. For subscription

information, see your CCH Account Manager or call
● The contributor has a ‘‘veto’’ over the disposition of the1-800-268-4522 or (416) 224-2248 (Toronto).

contributed property (or the power to determine who
For CCH Canadian Limited the property can pass to); for example, the contributor is

ROBERT SPENCELEY, Editor a trustee and the trust stipulates that he or she must be
(416) 224-2224, ext. 6279 part of any majority decisions by the trustees. Anothere-mail: Robert.Spenceley@wolterskluwer.com

instance in which a contributor may fall into these cir-
ROBIN MACKIE, Director of Editorial

cumstances is if the other trustees resign or pass away,Tax, Accounting and Financial Planning
(416) 228-6135 leaving the contributor as the sole trustee or one of two

e-mail: Robin.Mackie@wolterskluwer.com
trustees.

MATTHEW BISWAS, Marketing Manager
In some of the situations in respect of the last point,(416) 224-2224, ext. 6496

e-mail: Matthew.Biswas@wolterskluwer.com subsection 75(2) may technically apply, but the CRA has
indicated some administrative largesse. In general, where

PUBLICATIONS MAIL AGREEMENT NO. 40064546
the issue stems from the exercise of an individual’s duty asRETURN UNDELIVERABLE CANADIAN ADDRESSES TO

CIRCULATION DEPT. a trustee, a series of technical interpretations16 indicate330–123 MAIN ST
TORONTO ON M5W 1A1 that the CRA may not apply subsections 75(2) and
email circdept@publisher.com

107(4.1). 17 According to a recent technical interpretation,
this administrative largesse could occur where the trans-© 2010, CCH Canadian Limited

90 Sheppard Ave. East, Suite 300 feror is one of two trustees or unanimity is required for
Toronto, Ontario M2N 6X1

trustees’ decisions. However, the CRA’s largesse would not
apply where a trust expressly requires the contributor’s
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10 Presumably, the trust will specifically provide that it is irrevocable.consent to any decision made by the trustees as a whole
(this would include the situation where the trust stipulates 11 Per subparagraph 75(2)(a)(ii). Similarly, a power of appointment to be

exercised through the will of a beneficiary will be problematic becausethat decisions are made by a majority of trustees provided
the property could revert to the contributor under the will (per subpara-

that the trustee-contributor is one of that majority). 18 Also, graph 75(2)(a)(i)), unless the terms of the power prevents the donee of
the largesse would apparently not apply where the con- the power from appointing the contributor. However, if the property

becomes part of the beneficiary’s estate, the reversionary conditions intributor is the sole trustee.
subparagraph 75(2)(a)(i) would not be considered to be satisfied with
respect to the potential acquisition of the property by the contributor inThe administrative largesse is limited to situations in
accordance with the beneficiary’s will. See Document Nos. 2002-0116535,which the powers that otherwise run afoul of subsection
February 19, 2002; 2002-0139205, July 22, 2002; and 2002-0162855,

75(2) are exercised as a trustee in a fiduciary capacity versus April 25, 2003.

powers reserved in some other capacity. Accordingly, the
Another noteworthy situation in which subparagraph 75(2)(a)(i) might

largesse would not apply where the contributor reserves a apply is where the trust subscribes to shares of a corporation which is also
a beneficiary of the trust. Although this was originally identified as prob-power of appointment over the contributed property.
lematic, in Document No. 2006-0218501E5, March 9, 2007, the CRA recon-

I would like to make one last observation: over the sidered its position, indicating that subsection 75 (2) of the Act should not
be applied where a trust subscribed to shares of a corporation for fairyears, I have been surprised at the number of structures
market value consideration, on the premise that the corporation did not

involving family trusts that have turned out to have defi- own the shares prior to their issuance to the trust. (If the shares are issued
ciencies. Perhaps one reason is that the structures may start at less than fair market value, subsection 75(2) could apply, based on

‘‘Kieboom-type’’ reasoning.) The non-application of subsection 75(2) hasout as ‘‘small dollar’’ files. But as the client’s wealth
been extended to dividends and proceeds of the redemption of the

accumulates, the dollar value of the structure increases, so shares (see Document No. 2007-0243241C6, 2007 APFF Round Table,
that what once may have been the financial equivalent of a Question 13).

one-room shack becomes a castle — built on a foundation 12 In this point and the next, transactions with trustees may also be prob-
of sponge. If so, it may be time to take a second look at the lematic, if the trustee has powers specified in subparagraph 75(2)(a)(ii) or

paragraph 75(2)(b).structure — before the CRA puts it under a microscope.
13 If it did so, it appears that the property or substituted property would not

be subject to subsection 107(4.1) by virtue of subparagraph 107(4.1)(c)(i).
— David Louis, tax partner, Minden Gross LLP, a member However, it appears that, in the absence of administrative largesse, the

of MERITAS law firms worldwide. David’s practice focuses situation would leave other beneficiaries subject to subsection 107(4.1).

on tax and estate planning for entrepreneurs and their 14 It may be prudent to insert a clause in the trust that any such payment is
corporations (dlouis@mindengross.com). These topics deemed to be a loan rather than a contribution.

and others will be discussed in more detail in a CCH 15 However, in Document No. 9610435, August 13, 1996, the CRA indicates
Webinar to be presented on June 16; see page 8 for that the value of the property, nominal or otherwise, would not affect the

application of subsection 107(4.1).details.
16 Including Document No. 2000-0042505, April 30, 2001; Document No.

2001-0067955 January 3, 2002; Document No. 2003-0050671E5 April 5,
Notes: 2004 ; Document No. 2004-0086921C6 (2004 APFF Round Table Question

24) October 8, 2004; Document No. 2008-0292061E5 October 27, 2008.1 For fairly recent articles on these provisions, see ‘‘Subsection 75(2): The
Spoiler’’, Brenda L. Crockett, 2005 CTJ 3, p. 806; and ‘‘Reversionary Trust 17 For example, in Document No. 2001-0067955 the CRA indicates that, in
Review’’, Robert Spenceley, ESTATE PLANNER No. 131, December 2005, and respect of subparagraph 75(2)(a)(ii) (property passing to persons deter-
‘‘Reversionary Trust Update’’, ESTATE PLANNER No. 141, October 2006. mined by the contributor):

2 Or other individual in respect of whom subsection 73(1) would be appli- Where the beneficiaries under a trust are named in the trust
cable in respect of the contributor, including a former spouse, indenture and cannot be modified (i.e., the person from whom
common-law partner or qualifying spouse trust. If a trust holds identical the property was received by the trust cannot select additional

beneficiaries after the creation of the trust), subparagraphproperties, some received from the contributor, the CRA will allow the
75(2)(a)(ii) is generally not considered applicable. This is truetrust to identify which properties are to be distributed to the contributor/
even though the person from whom the property was trans-spouse, etc., so as to avoid the application of subsection 107(4.1). See
ferred to the trust may be able to determine the amount of theDocument No. 9215065, August 7, 1992.
trust property that is to be distributed to beneficiaries already
identified in the trust documents. However, subparagraph3 Unlike subsection 75(2), if the contributor emigrates from Canada, subsec-
75(2)(a)(ii) is worded broadly and there could be exceptions totion 107(4.1) will continue to apply.
this general position depending on the situation.

4 See subsection 107(2.1). It appears that the result of the distribution is that
In respect of paragraph 75(2)(b) (property cannot be disposed of withoutthe resulting income would be taxable to the beneficiary. See Document
the contributor’s consent or in accordance with the contributor’s direc-No. 9823605, May 10, 1999.
tion):

5 Also, it is the CRA’s position that, although the trust may not have had any
It is our view that the condition in paragraph 75(2)(b) mightincome attributable to the settlor of the trust under subsection 75(2) of the

not be met in respect of property which is contributed to theAct, subsection 107(4.1) still remains applicable. See Document No.
trust by a person who is one of two or more co-trustees acting in

9207365, July 22, 2002. a fiduciary capacity in administering the trust property where the
property is subject to standard terms ordinarily found in trust6 Subparagraph 75(2)(a)(i).
indentures and there are no specific terms outlining how the
trust property is to be dealt with7 Subparagraph 75(2)(a)(ii).

.8 Paragraph 75(2)(b).

18 Document No. 2008-0292061E5 October 27, 2008.9 Counter strategies may exist; these are beyond the scope of this article.
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enue Agency addressing this issue.2 The Department ofProposed Changes to Deferred Finance also examined this issue in 2002. The Joint Com-
mittee on Taxation submitted a letter dated March 15,Stock Option Benefits
2002, recommending that the ITA be amended to allow

(Oh what a relief it is . . . Or is it?) any capital loss realized on the disposition of such shares
to offset the income otherwise realized on the exercise ofIn February 2000, the federal government tabled a
the option. The Department of Finance refused to provideBudget which included provisions proposing a deferral, in
such relief, equating employees who exercise stockcertain circumstances, in respect of the employment
options and choose to hold the shares to individualsincome to be recognized where employees of a non-CCPC
acquiring shares with after-tax or borrowed dollars. That is,exercise stock options granted to them by their employer.1
each investor who chooses to hold shares accepts aIt was proposed that, where a qualifying person granted an
market risk in the expectation of a return on investmentoption to issue shares of the qualifying person (or a
including future appreciation of the value of the share.non-arm’s length qualifying person) to an employee, and

the employee filed the appropriate election, the employ- Notwithstanding the foregoing, two Remission Orders
ment income which would otherwise be included in were granted in respect of former employees of SDL
income in the year the option is exercised, would be Optics, Inc. 3 According to the Remission Orders issued, the
deferred until the taxation year in which the employee tax relief was in respect of employment income calculated
disposes of, or exchanges, the shares. The deferral was to pursuant to subsection 7(1).
be subject to an annual limit of $100,000. It was noted that Employees have made various arguments to obtain tax
the proposed provisions were generally similar to those for relief, such as claiming that the losses were on account of
incentive stock options in the United States. income and not capital. These arguments were rejected in

The Budget 2000 documents indicated that the Ellis 4 and Baird 5 but accepted in Howard. 6 In Howard, the
employee stock option provisions were being amended employee was considered to be a trader or dealer with
because many corporations used stock options to respect to his employer’s shares and had special knowl-
encourage their employees to take an ownership stake in edge and expertise in his employer’s operations and the
the corporation, most notably in the fast growing high market. As a result, the losses realized by the employee on
technology industries. It was noted that stock options pro- disposition of the optioned shares were considered to be
vide employees with the right to acquire shares in the losses from a business.
employer for a predetermined price, they assist corpora- Budget 2010 was tabled on March 4, 2010. It contains
tions in attracting and retaining high caliber workers, and four significant proposed changes to the taxation of
that the proposed amendments would make the Canadian employee stock options. First, changes are proposed to
tax treatment of employee stock options more competitive eliminate the ‘‘double-dip’’ that may occur where an
with the United States. The Budget 2000 provisions came employee ‘‘cashes-out’’ of his or her stock options and is
into force effective February 28, 2000. required to include only 50% of the employment income

Fast forward to the year 2010. While the intent of these in income while the employer is entitled to a full deduc-
provisions may have been meritorious — the results have (in tion of the amount paid in determining its income from
some cases) been less than desirable, particularly in the business. Second, changes are proposed to clarify existing
high technology industries. For example, some employees withholding tax requirements to ensure that an amount in
who took advantage of the special election were able to respect of tax on the full amount (not just 50%) of the
defer significant amounts of employment income, but the employment income associated with the issuance of a
value of the shares acquired subsequently plummeted to a share is required to be remitted by the employer at the
point where the income taxes payable in respect of the same time as the share is issued. These measures attempt
deferred employment income were greater than the pro- to avoid situations in which an employee is unable to meet
ceeds of disposition received from the sale of the shares. his or her tax obligations as a result of a decrease in the
Not surprisingly, some employees who disposed of their value of the shares. Third, changes are proposed to elimi-
shares cried foul claiming that the tax system was operating nate the election permitting a deferral of the employment
unfairly because, in their view, they never ‘‘received’’ the income for non-CCPCs. Finally, changes are proposed that
employment income yet were required to pay income will provide tax relief where employees elected to defer
taxes on the full amount. the employment income and have experienced financial

loss as a result of a decline of the value of the sharesAs advisors are aware, once a share is acquired pur-
acquired. These latter changes are the subject of this article.suant to an employee stock option plan, a subsequent

drop in the market value of the share is generally treated as Budget 2010 proposes that, where an employee has
a capital loss (or capital gain in the case of an increase). A exercised an option to acquire shares, has made an elec-
significant drop in value is an unfortunate turn of events tion pursuant to subsection 7(10) in a prior taxation year to
from the employee’s perspective but the view of the defer the employment income, and the income tax liability
Canada Revenue Agency is that this is a market risk the arising in respect of the employment income in the year
employee took when choosing to hold the shares the shares are sold is greater than the proceeds of disposi-
acquired pursuant to the stock option plan. There are sev- tion of the optioned shares, then the employee may
eral technical interpretations issued by the Canada Rev- choose to elect to pay a special tax for the year equal to
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the proceeds of disposition, if any, from the sale or other To Elect or Not? 
disposition of the optioned shares. Where an employee

On its face, the proposed election appears to be quitefiles the proposed election the following will result: 7
beneficial. It would appear that choosing to pay a tax equal

(a) in determining taxable income, the employee may to the proceeds of disposition rather than paying a greater
claim a deduction equal to the full amount of the tax in respect of the employment income is a simple deci-
employment income (as opposed to 50% as cur- sion to make. What escapes the eye, however, is the value
rently provided by paragraphs 110(1)(d ) and (d.1)); of the capital losses that are lost when the employee files

the proposed election. Recall that, on filing the proposed(b) an amount equal to one-half of the lesser of:
election, the employee is deemed to have realized a tax-

(i) the amount otherwise included in employ- able capital gain equal to one-half of the lesser of the
ment income; employment income or the capital loss arising on the sale

(ii) the capital loss from the disposition of the of optioned shares. The deemed taxable capital gain will
share, be offset (partially or in full) by the allowable capital loss

arising from the disposition of the optioned share. Thisis required to be included in the employee’s income
begs the question — what is the value of the allowable cap-as a taxable capital gain in the same taxation year as
ital loss that is used and, therefore, not available to offsetthe shares were disposed of. This deemed taxable
other taxable capital gains? This is best illustrated bycapital gain may be offset by the allowable capital
example.loss arising from the disposition of the optioned

Assume that an employee acquires shares pursuant toshare, provided the loss is not otherwise utilized by
an employment stock option plan at an exercise price ofthe employee;
$2 per share. At that time, the shares traded at $10 per

(c) a special tax equal to the employee’s proceeds of
share. The employee elects to defer the employment

disposition of the optioned shares (2/3 of the pro-
income of $8 per share (assume the 50% stock option

ceeds of disposition for residents of Quebec) is pay-
deduction is available pursuant to paragraph 110(1)(d )).

able in the year of disposition; and
The employee’s marginal income tax rate is 46.41%. There-

(d) the deemed taxable capital gain is disregarded for fore, the tax deferral in respect of the employment income,
purposes of the definition ‘‘adjusted income’’ for net of the 50% stock option deduction, is $1.86 per share.
purposes of certain credits (e.g., GST). The shares currently trade at $1 per share. In these circum-

stances, it appears beneficial to file the proposed election,An election filed outside of the normal reassessment
as shown below:period (within the meaning of subsection 152(3.1)) is con-

sidered to be an application made by the employee, under Disposition of Share
subsection 152(4.2), to the Minister of National Revenue for

Proceeds of disposition (POD) $ 1.00a determination of a refund or reduction of tax. Such a
Adjusted cost base 10.00determination is at the discretion of the Minister of

National Revenue and must be made on or before the day Capital loss ($9.00)
that is 10 calendar years after the end of the taxation year Allowable capital loss ($4.50)
of the employee to which the refund or reduction relates.
This will permit reassessments to occur in respect of

Tax Consequencesstatute-barred taxation years. Advisors should consult with
their clients as soon as possible in 2010 to avoid losing the Tax payable on net employment income $1.86
opportunity to apply these proposed provisions for the if proposed election not filed
2000 taxation year.

Tax payable if proposed election filed (1.00)
Only shares disposed of in respect of which the (POD)

related employment income was deferred pursuant to the Benefit by filing proposed election $0.86
election in subsection 7(10) will qualify for this proposed
tax treatment. Employees who disposed of such shares

By filing the proposed election, the employee isprior to 2010 will have the opportunity to file the proposed
deemed to have realized a taxable capital gain equal to $4election on or before the filing due-date of their 2010 taxa-
(1/2 of the lesser of the employment income and the capitaltion year (April 30, 2011 or June 15, 2011, as the case may
loss arising on sale of the optioned shares). Therefore, thebe). Individuals who have not disposed of their optioned
employee must use $4 of the $4.50 allowable capital lossshares prior to 2010 may choose to do so prior to 2015.
realized on the disposition of the optioned shares toThey will then have until their filing due-date for the taxa-
shelter the deemed taxable capital gain from immediatetion year of disposition to file the proposed election
taxation. This leaves an allowable capital loss of $0.50 peradopting this treatment (generally April 30, 2015 or June 15,
share. Assuming the employee is able to utilize this allow-2015, as the case may be). Where an individual does not
able capital loss in determining taxable income in the cur-dispose of his or her optioned shares prior to 2015, it
rent year, the employee’s further tax savings from utilizingappears that the employment income deferral continues
the allowable capital loss will amount to $0.23 per share.until the optioned shares are disposed of, albeit without
This is illustrated below:the benefit of the proposed election and tax relief.
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Allowable capital loss from disposition of $4.50 markets in 2009. By filing the proposed election, the
shares employee will lose a $4 allowable capital loss, which is

worth $1.86 ($4 � 46.41% = $1.86). The employee saves theUtilized to shelter deemed taxable capital gain (4.00)
tax on the net employment income which is also worthBalance $0.50
$1.86 (50% of $8 � 46.41%) but must pay a tax equal to the

Potential tax savings at 46.41% $0.23 proceeds of disposition received from the sale of the
shares. There is a net cash loss realized of $1 ($1.86 - $1.86 -The above analysis suggests that the proposed elec-
$1) per share by filing the proposed election. Of course,tion is worth $1.09 to the employee ($0.86 + $0.23). Con-
this is true only if the employee had other taxable capitalsider, however, the tax consequences arising where the
gains in the same year. If the employee does not expect toemployee is able to utilize the entire allowable capital loss
have taxable capital gains in the near future, then the costarising from a disposition of the optioned shares as a
of not filing the proposed election is $0.86. These conceptsdeduction in determining the net taxable capital gains in
are illustrated by the cash flow summary below (basedthe current taxation year. This is not an outside possibility

given the rather dramatic recovery of the Canadian stock upon the above example):

Proposed No election but No election and
election other TCG no other TCG

Proceeds of disposition $1.00 $1.00 $1.00

Tax on ‘‘net’’ employment income benefit n/a (1.86) (1.86)

Immediate tax savings from utilizing the allowable capital loss 0.23 2.09 n/a

Tax payable due to proposed election (1.00) n/a n/a

Net to employee $0.23 $1.23 ($0.86)

As indicated above, if there are no other taxable cap- tion in respect of the tax relief in respect of deferred stock
ital gains in the same taxation year, the employee is better option benefits. As such, the comments contained in this
off by $0.86 if he or she files the proposed election. How- article are based on the Notice of Ways and Means Motion
ever, what should the employee do if he or she expects to contained in Annex 5 to the Budget 2010 documents. The
realize a taxable capital gain in the next year or two such draft legislation actually released may contain changes not
that the loss preserved by not filing the proposed election discussed in this article.
can be fully or partially utilized? This requires an analysis of
the time value of money to determine the value of the tax — Mark H. Woltersdorf, Partner in the Tax Department in
savings in today’s dollars. the Edmonton Office of Fraser Milner Casgrain LLP

While the above analysis is complicated, and can be
made more complicated by introducing the concept of
time value of money, it does not appear that there are a Corporate Tax Rates — Status forsignificant number of circumstances where an employee
would want to file the proposed election. Generally, the Accounting Purposes
proposed election only makes economic sense where the As subscribers to the CANADA INCOME TAX GUIDE are
employee has deferred a significant amount of employ- aware, tables prepared by PricewaterhouseCoopers LLP
ment income, the shares have suffered a significant loss of showing federal, provincial and territorial personal and cor-
value and the employee has no reasonable expectation of porate tax rates and credits for each year are reproduced in
realizing a taxable capital gain in the near future. In fairness the CANADA INCOME TAX GUIDE Online and on DVD, are
to the Department of Finance, this is likely exactly what was accessed through the ‘‘Quick Links’’. A new table has been
desired. However, advisors must be careful not to rush into added that shows the status for accounting purposes as at
recommending the proposed election until they take into April 30, 2010 of corporate tax rates (general, manufac-
account potential future taxable capital gains that the client turing and processing and CCPC) from 2009 to 2014. This
may realize. Where an employee is able to utilize the cap- table can currently be accessed on CCH Online under the
ital loss arising on disposition of the optioned shares in the CANADA INCOME TAX GUIDE Quick Links.
same taxation year, there are no circumstances under
which the employee would benefit from filing the pro-
posed election. However, the analysis will be different from
the above if the employee is not entitled to the 50% stock Recent Cases
option deduction. Finally, advisors should consider the Taxpayer was entitled to a capital loss, notavailability of an allowable capital loss in the year of death,

a terminal loss for the demolition of itswhich may be applied against income from any source and
not just against taxable capital gains. hotel 

As a cautionary note, at the date of writing this article, After renting out a hotel it owned for 20 years, the
the Department of Finance has not released draft legisla- corporate taxpayer demolished the hotel in May 2004, and
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completed the construction of a new commercial building grossing up the amount of the loan, in the absence of
on the same property by November 2004. In reassessing information of the actual amount of the RRSP transferred).
the taxpayer for 2004, the Minister denied it the terminal The taxpayer appealed to the Tax Court of Canada.
loss claimed on its disposition of the hotel, and treated this

The taxpayer’s appeal was dismissed. The rollover pro-loss as an allowable capital loss equal to one-half of the
visions of s. 146(16) of the Act were of no assistance to theterminal loss claimed. (The terminal loss claimed was equal
taxpayer, since the Plan was retroactively deregistered as ofto the whole of the undepreciated capital cost of the
the date of its registration, and therefore was never, by law,hotel.) After the taxpayer’s request for a determination of
a registered pension plan when the $12,751 was trans-the loss in question, the Minister again treated the loss as
ferred to it from the taxpayer’s RRSP. By giving up control ofan allowable capital loss, relying on s. 13(21.1)(b) of the
the whole $12,751 in his RRSP, the taxpayer constructivelyIncome Tax Act (the ‘‘Act’’). The taxpayer appealed to the
received that $12,751 ‘‘as a benefit’’ from his RRSP. TheTax Court of Canada.
$12,751, therefore, should have been included in his
income under s. 146(8) of the Act and was also required toThe taxpayer’s appeal was dismissed. Para-
be included in his income under the indirect paymentgraph 13(21.1)(a) of the Act, which accords terminal loss
provisions of s. 56(2), although the Minister was limited totreatment to losses on the disposition of a building, only
the amount of the assessment. The Minister’s reassessmentapplies when the land subjacent to or immediately contig-
was affirmed accordingly.uous to and necessary for the use of the building is also

disposed of in the same taxation year as the one in which
Astorino, 2010 DTC 1112the disposition of the building took place. This was not the

taxpayer’s situation and, therefore, its argument that
s. 13(21.1)(a) applied was untenable. The Minister, there-
fore, was correct in allowing the taxpayer an allowable Taxpayer jointly liable for tax liability of
capital loss under s. 13(21.1)(b), equal to one-half of the corporation that paid him dividends terminal loss claimed.

The taxpayer was the sole shareholder and director of9136-6872 Québec Inc., 2010 DTC 1110
a holding corporation (the ‘‘Corporation’’). The Corpora-
tion in turn held 95% of the shares of an operating corpora-
tion, SPER. During 1999, 2000, and 2001, the Corporation
paid the taxpayer dividends totalling in excess of $40,000Transfer from an RRSP to an RPP,
(the ‘‘Dividends’’). As of March 2, 2007, the Corporationsubsequently deregistered retroactively,
owed tax of $18,348. The Minister assessed the taxpayer for

was taxable $18,348 under the vicarious liability provisions of s. 160(1)
of the Income Tax Act. The taxpayer appealed to the TaxThe CRA notified Canadian Corporation Creations
Court of Canada.Centre (‘‘CCCC’’) that its registered pension plan (the

‘‘Plan’’) had been registered effective July 24, 2000. The CRA The taxpayer’s appeal was dismissed. For the purposes
subsequently revoked the registration of the Plan retroac- of s. 160(1), corporate dividends constitute transfers of
tively to July 24, 2000 for non-compliance with the registra- property without consideration. In this case, the taxpayer
tion conditions prescribed in s. 8501(1) of the Income Tax and the Corporation were clearly not at arm’s length. The
Regulations. Before the Plan’s registration had been retro- Dividends did not constitute amounts paid to the taxpayer
actively revoked, the taxpayer transferred to it the proceeds by the Corporation for work he did, despite his allegations
of his RRSP totalling $12,751, and in return received a loan to the contrary. The Minister’s assessment was, therefore,
of $7,466 from National Business Investment, an organiza- justified under s. 160(1) of the Act and was affirmed accord-
tion associated with CCCC. In reassessing the taxpayer for ingly.
2001, the Minister added $10,665 to his income under
s. 146(8) of the Income Tax Act (based on a calculation Bruneau, 2010 DTC 1113
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