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Louis, Michael Goldberg, and Samantha Prasad, to be published this fall
by CCH Canadian Limited.

Parliament Adjourned
In some cases,  where an estate freeze has been implemented,  it for the Summer . . . . . . . 3

may turn out that the value of the frozen corporation has since depreci-
Technical News No. 40 4ated. (At time of writing, this is a very realistic scenario for estate freezes

implemented relatively recently.) Under these circumstances, it could
CRA Releases Reobviously be beneficial to undertake a new freeze at a lower value. In the SR&ED . . . . . . . . . . . . . . . . . 5

standard freeze configuration, Freezor’s freeze shares would be
exchanged for shares with a lower redemption/retraction value. For many Recent Cases
years, the CRA’s position was that, if this was done, a benefit would arise. Taxpayer made
Although this position was debatable (and some practitioners had payment extinguishing

his liability underdevised schemes designed to reduce the possibility of a reassessment on
guarantee . . . . . . . . . . . . . . 6

this basis), the spectre of reassessment was enough to scare off many
No misuse of s. 20(16)taxpayers from undertaking a refreeze.
— Taxpayer entitled to
terminal loss

However, in the spring of 1997, the CRA reconsidered this position, as deduction . . . . . . . . . . . . . . 7
confirmed by Technical Interpretations No. 9229905, dated June 3, 1997,

Jeopardy collection
No. 9607635, dated May 28, 1997, and 2000-0029115, dated November order appropriate . . . . . . 7
17, 2000.1 These Interpretations indicate that the CRA is now of the view
that a benefit would generally not be considered to  have occurred
unless the decrease in value is the result of stripping of corporate assets. 2

In most instances,  therefore, the ability to refreeze at a lower value is
now open.3

Besides the obvious benefit of lowering exposure to death tax, a
refreeze can have a number of other important advantages, such as the
following:

● Reset the ‘‘21-year clock’’: It is usually advisable to distribute appreci-
ated assets from a family trust prior to its 21st anniversary. Since the
value of the common shares would presumably be nominal, it is there-
fore possible for the growth shares to be held by a new family trust, so
as to restart the 21-year period, and thus prolong the ‘‘protective envi-
ronment’’ of the trust.

1
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ciencies in the previous trust. A notable example of this is
● Restore Income splitting: As observed in Chapter 2, a

the application of ‘‘reversionary trust’’ attribution rules inp r o p e r l y  e x e c u t e d  f r e e z e  w i l l  i n c l u d e  a
subsection 75(2). As noted in Chapter 2, if subsection‘‘non-impairment clause’’ that prevents the payment of
75(2) has ever applied in respect of property transferreddividends on common shares if the effect would be to
to a trust, the tax-deferred rollout of trust property mayimpair the ability to redeem the freeze shares. Thus, if
be denied under subsection 107(4.1) other than to thethe value of the freeze shares is ‘‘under water’’, the
transferor and his or her spouse. 4 Apart from thisability to pay dividends will be blocked. A refreeze will
problem arising from drafting deficiencies, subsectionunlock the ability to dividend split.
75(2) may also apply because of transactions with the

● Tax discounts: If an asset freeze has been effected, i.e.,
trust. For example, if property is transferred to a trust by a

through the transfer of assets into the frozen corporation
beneficiary, subsection 75(2) may apply, since the prop-

in return for freeze shares, the CRA’s policy is that there
erty could revert to the beneficiary. This could even be

should be no discount for the deferred tax exposure on
problematic where a beneficiary pays a bill rendered to

the assets themselves (see ¶211 for further discussion). A
the trust by a professional advisor or other trust

refreeze should enable a tax discount to be taken in
expenses. A transfer could include a purchase and sale,

respect of the redemption amount of the freeze shares.
even if at fair market value, but is not considered to

● Ability to revise and correct matters pertaining to family include a genuine loan.
trust: A new trust will allow changes to be made to the

Thus a refreeze — i.e., when the shares held by a family
trust relative to the preceding trust. For one thing, the

trust are worthless — may be a golden opportunity to rec-
terms of the trust can be ‘‘modernized’’ in view of recent

tify old ‘‘errors and evils’’.
estate planning developments, or revised to take into

● Family law: A refreeze may enable improvement to theaccount changing circumstances. One example is if a
family law situation. In Ontario, for example, if a freeze isbeneficiary has become or is likely to become
undertaken prior to the marriage of the beneficiary, thenon-resident. In this case, a corporate beneficiary can be
interest in the family trust as well as distribution ofprovided for to alleviate the deemed disposition that
growth shares therefrom may be subject to a division ofwould otherwise apply pursuant to subsection 107(5)
property. However, if the refreeze is effected after mar-(see ¶317 for further discussion). It may also be possible
riage, it can be asserted that the beneficiary’s interestto address issues relating to associated corporations.
constitutes a gift after marriage and is therefore exempt

Alas, a more compelling reason for the revision of trust
from a division of property. The lower freeze value may

provisions may arise if there have been technical defi-
also reduce exposure to a division of property vis-à-vis
Freezor.

● Establishing a lower ‘‘presumptive value’’: If the value ofTAX NOTES
the corporation remains below the original freeze value
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Senate is scheduled to sit until June 26, 2009 and then
Tax and Family Business Succession Planning adjourn until September 22, 2009.

(2nd edition) was recently honoured by being
selected by the Financial Post Magazine as a rec- Bill C-10, Budget Implementation Act, 2009 (CCH SPE-
ommended resource for the ‘‘Entrepreneur’s CIAL REPORT 044H) received Royal Assent on March 12, 2009,

as S.C. 2009, c. 2. This Bill included many of the 2009 BudgetToolkit’’ as part of its  feature on succession plan-
proposals, some remaining 2008 Budget proposals,ning (Financial Post Magazine, May 2009).
amendments relating to financial institutions that had first
been released in 2007, and various other previously
announced measures. Items that have been previously
announced and that remain outstanding at this time areNotes:
listed below.1 See also Question 2.5 of the 1977 APFF Round Table (Doc. No. 9M19020,

October 10, 1997). The first document envisions that ‘‘the common shares
of the ‘freeze’ corporation are sold, at FMV, to either the holder of the

● Notice of Ways and Means Motion tabled on March 5,
preferred shares or the ‘freeze’ corporation, thereby resulting in only one

2009 to amend the income tax rules regarding taxshareholder, and new common shares are then issued to the former
deferral on the disposal of breeding livestock in desig-common shareholders’’. Similar methodology had been suggested as a

method of coping with the CRA’s former views that a refreeze could result nated drought regions to also apply in designated areas
in a benefit. of flooding or excessive moisture.

2 It is not completely clear what the CRA has in mind in respect of the
stripping of corporate assets. If this were done by distributions on the

● Home Renovation Tax Credit announced in the 2009
freeze shares themselves, this would either trigger tax on dividends, if

federal Budget on January 27, 2009 (Resolution 4 of thereceived by the Freezor, or if received by Freezor’s holding company (i.e.,
Budget’s income tax Notice of Ways and Means Motionso that the dividend is tax free), an increase in the corporation’s value, and

therefore a corresponding increase in death tax exposure to the Freezor. in CCH SPECIAL REPORT 042H).
One would think that either result would not be offensive. It appears that
the CRA is more concerned with distributions in respect of the growth or

● First-Time Home Buyers’ Tax Credit announced in theother shares — see Doc. No. 2000-0029115. However, it is standard practice
2009 federal Budget on January 27, 2009 (Resolution 6 ofto insert a specific prohibition on such distributions, if they would impair

the value of the freeze shares (i.e., in addition to prohibitions that may exist the Budget’s income tax Notice of Ways and Means
in corporate statutes) in view of the CRA’s standard ruling requirement that Motion in CCH SPECIAL REPORT 042H).
the corporation should not be permitted to pay dividends on other shares
in an amount that would reduce the fair market value of the preferred

● Former Bill C-10, Income Tax Amendments Act, 2006,shares below their redemption price, or that would result in the corpora-
tion not having the necessary net assets for the redemption of the out- which amends the Income Tax Act with respect to for-
standing freeze shares. A reduction in the corporation’s value could also eign investment entities, non-resident trusts, technical
be caused by large bonus payments, e.g., in connection with a post-freeze amendments, and bijuralism and which passed through
asset sale by the corporation. Given that the effect of this would be to

the House and received second reading in the Senate oneliminate the deferral from lower corporate tax rates and more or less
December 4, 2007, ceased to exist when the 2nd Sessionprepay the additional death tax that would arise from retaining profits at

the corporate level, query whether this should be offensive to the CRA. of the 39th Parliament was dissolved on September 7,
3 For example, Doc. No. 2000-0029115 indicates that, provided the decrease 2008. The former Bill C-10 was not reintroduced in the

in value of the preferred shares in refreeze transactions is not the result of current session of Parliament. The 2009 federal Budget
the stripping of corporate assets, the CRA does not ordinarily consider a papers noted that the government plans to review the
benefit to have been conferred on the common shareholders or the

non-resident trust and foreign investment entities pro-preferred shareholder on the exchange by the preferred shareholder of his
posals in light of the report of the Advisory Panel onor her original shares for new preferred shares having a fair market value

equal to the present fair market value of the original preferred shares. Note Canada’s System of International Taxation and other sub-
that this answer envisions new preferred shares having a value equal to the missions that it has received on these proposals.
value of the old preferred shares, rather than a value somewhere between
the new value and the original value. As discussed at ¶225, the taxable and

● Department of Finance News Release No. 2008-048,short-term preferred share rules may sometimes be problematic, particu-
larly in respect of post-mortem planning, e.g., where the ‘‘related excep- dated June 27, 2008, announced that the timing for the
tion’’ does not apply because control of a frozen corporation does not elections for foreign affiliates, enacted by Bill C-28 (S.C.
pass to the executors. The subsection 191(4) exclusion will not apply (by

2007, c. 35), would be extended by 18 months.virtue of paragraph 191(4)(d )) on a deemed dividend on the redemption
of preferred shares that were issued for consideration consisting of taxable
preferred shares. This situation may occur in a refreeze. ● On February 27, 2004, draft legislation was released by

4 While the transferor is still alive. the Department of Finance containing the technical
amendments and measures concerning foreign affiliates
(CCH SPECIAL REPORT 007H). The technical amendments are
included in Former Bill C-10 (see the item above). Some
of the measures concerning foreign affiliates wereParliament Adjourned for the
enacted by Bill C-28 (S.C. 2007, c. 35) and some others
were enacted by Bill C-10 (S.C. 2009, c. 2). The 2009Summer
federal Budget papers noted that the government will

On June 19, 2009, the House of Commons adjourned consider the recommendations of the Advisory Panel on
for the summer and will return on September 14, 2009. The Canada’s System of International Taxation before pro-
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ceeding with the remaining measures that were released Employer-provided motor vehicles required
on February 27, 2004. to be taken home at night 

● Deductibility of Interest and Other Expenses — On
The CRA will allow a taxable benefit for a motor vehicleOctober 31, 2003, the Department of Finance released

that an employee is required by his or her employer toproposed amendments to the Income Tax Act con-
take home at night, to be calculated at the operating ben-cerning the deductibility of interest and other expenses
efit rate (under section 7305.1 of the Income Tax Regula-related to a source (CCH SPECIAL REPORT 007H).
tions — 24 cents for 2008 and 2009), rather than at the rate
for automobile allowances (under section 7306 — 52 cents
for the first 5,000 kilometres and 46 cents thereafter for
2008 and 2009 in most areas), if the strict guidelines con-Technical News No. 40
cerning such motor vehicles set out in Technical News No.
40 are complied with. The Technical News states that theThe CRA released Technical News No. 40, dated
lower rate will apply if the vehicle is not an automobile, asJune 11, 2009. It sets out the changes to the CRA’s adminis-
defined in subsection 248(1) of the Act; the employer stip-trative policy with respect to certain taxable employee
ulates that the motor vehicle cannot be used for personalbenefits. The new policies contained in Technical News No.
use other than commuting between work and home; the40 are summarized below.
vehicle has not been used for any personal use other than
that; there are bona fide business reasons for requiring the
employee to take the vehicle home at night, such asOvertime meals and allowances provided to
security concerns for the contents of the vehicle if it is leftemployees 
at a work site overnight, or the employee being on call to
respond to emergencies in the vehicle; the vehicle is spe-Beginning in 2009, no taxable benefit will arise for a
cifically designed for the employer’s business, such asmeal or meal allowance of up to $17, if the employee
modified to carry tools or respond to emergencies. Theworks two or more hours of overtime right before or after
CRA notes that if the vehicle is used to go from home to athe employee’s regular hours, and the overtime is infre-
call, or vice versa, that use is not considered personal, andquent or occasional. The CRA considers less than three
so no benefit would be calculated for that use. The lowertimes a week to be infrequent or occasional, but acknowl-
rate would be used only for the commute between homeedges that overtime may occur more than twice a week
and work, assuming the vehicle and company policy meetduring certain peak periods and still meet this condition.
all the other conditions.

Employee travel within municipality or
metropolitan area Non-cash gifts and non-cash awards 

The CRA will allow travel and meal allowances paid for
Effective for 2010, the CRA has revised its policy withtravel within a municipality or metropolitan area to be

respect to non-cash gifts and awards. It will allowexcluded from income where the allowance is paid prima-
employers to give any number of non-cash gifts andrily for the benefit of the employer, to facilitate efficiency in
awards to an arm’s length employee, tax free, to the extentthe course of a work shift. The other caveat is that the
that the total value of the gifts and awards does not exceedallowances are not indicative of an alternative form of
$500. The value in excess of $500 will be taxable. In additionremuneration.
to the non-cash gifts and awards, an employer may give a
separate non-cash long service/anniversary award of up to
$500, tax free. Again, the value of the long service/anniver-Loyalty programs 
sary award in excess of $500 will be taxable. The long
service/anniversary award is a separate category from theThe CRA has decided that beginning in 2009, where an
other non-cash gifts and awards, and so has a separateemployee uses his or her personal credit card for business
$500 threshold. Certain immaterial items, such as coffeeexpenses, loyalty points collected on the cards for these
mugs, t-shirts with the employer’s logo, plaques, etc. arebusiness expenditures will not be a taxable benefit as long
outside of the $500 threshold for the non-cash gifts andas the points are not converted into cash, the arrangement
awards and are not taxable at all. Performance-relateddoes not indicate that it is an alternative form of remunera-
awards, such as those for meeting sales targets, and cash ortion, and it is not undertaken for tax avoidance purposes.
near-cash awards are outside of the $500 threshold, andTechnical News No. 40 sets out an example where an
are taxable. The CRA notes that a shortfall in the $500employee uses her personal credit card to pay for all types
threshold for the non-cash gifts or awards cannot be madeof business expenses, including travel expenses of other
up by excess room in the $500 threshold in the longemployees. The CRA considers this situation indicative of
service/anniversary threshold, or vice versa. They arean alternative form of remuneration and so would consider
treated separately.the points redeemed to be a taxable benefit.
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Q.2 If I accidentally neglect to tick a certain box or I tickSurface transit passes provided to family
the wrong box on Form T661, will my claim be denied?members of transit employees 

A.2 No, with one exception.Effective for 2010, free or discounted passes provided
to family members of employees of bus, streetcar, subway,

A number of new tick boxes have been added to
commuter train, and ferry services will be taxable. Passes

Version (08) of Form T661 that did not exist on previous
for transit employees that are for the exclusive use of the

versions, particularly in Parts 2 and 7 of the Form. The
employee will continue to be non-taxable. Also, passes for

CRA added these tick boxes to the Form to assist claim-
employees who do not work in the transit area, such as

ants in providing as much pertinent information as pos-
passes for municipal employees who are not part of the

sible to the CRA, the intent of which is to enhance the
transit commission, will be taxable, commencing in 2010.

quality of claims received, and thus to expedite the
processing and review of claims by the CRA.

Your claim will not be denied, nor will your projects
or expenditures be disallowed because you did not tickCRA Releases Re SR&ED
a box or because you ticked a wrong box. If you neglect
to tick the appropriate box when your claim is initially

SR&ED Application Policy 2004-02R2 — filed, you can provide the information to the CRA
Filing Requirements for Claiming SR&ED reviewer during the review of the claim even if the

SR&ED reporting deadline (18 months after tax year end
The CRA has released SR&ED Application Policy for corporations, 17.5 months for individuals) has

2004-02R2, dated June 11, 2009. It replaces SR&ED Applica- expired.
tion Policy 2004-02R, dated December 19, 2008. The revi-

Exception: You must tick one of the boxes at linesion sets out that SR&ED claimants with more than 20
160 or 162 to select the traditional or proxy method.projects will be allowed to provide a separate Form T661

Part 2 for only the 20 largest projects in dollar value for tax
For additional details on choosing the method toyears ending before 2010. For taxation years ending in 2010

calculate SR&ED expenditures and on the SR&ED filingor later, claimants must file Part 2 of T661 (08) for all
requirements, see the T4088, Guide to Form T661, Inter-projects claimed. Application Policy 2004-02R2 has been
pretation Bulletin IT-151R5 (Consolidated), Scientificposted on CCH Tax PROTOS and CCH’s News Tracker, and
Research and Experimental Development Expenditures,will be reproduced in the Canadian Tax Reporter Com-
and Application Policy 2004-02R, Filing Requirements formentary under CRA Publications/Scientific Research and
Claiming SR&ED.Experimental Development/Application Policies.

Part 2 of Form T661 
Questions and Answers on SR&ED Claim

Q.3 If my project is temporarily stopped for business orForm and Guide 
other reasons, should I enter this date on line 204 of
Form T661?Reproduced below are questions and answers

released by the CRA that represent those asked most fre-
A.3 If a project is temporarily stopped but expectedquently concerning the new Form T661 and Guide T4088.

to resume at a future date, enter the date you expect the
project to be completed at line 204. If you do not know
the expected completion date, enter the date the pro-

General ject is temporarily stopped. Please refer to line 204 in the
Guide (T4088) for further information.

Q.1 Does the new Form T661 and Guide (T4088) intro-
Q.4 Which field of science and technology code shouldduce new SR&ED policies?
I use on line 206 of Form T661 if the project has activi-

A.1 No. There have been no changes to the SR&ED ties covering several fields?
program’s policies or their application as a result of the

A.4 Select the field of science or technology thatnew Form and Guide.
best describes the primary field that the SR&ED project

The SR&ED legislation and the program’s application was attempting to advance. While a project may include
policies and other technical publications remain in force. activities in several fields, Form T661 requires you to
This means that the program’s eligibility and expenditure identify one field of science or technology that relates to
requirements remain the same. The technical publica- the overall objective of the project. You do not have to
tions should take precedence over the guide. The Guide break down the project into subprojects for each field of
is meant as an aid to completing the form. science or technology.
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Selecting the best overall code will be helpful in For more information 
providing a focused response to the question at line 240

Q.7 Where can I get more information?or 250 concerning advancement.

A.7 For more information about the SR&ED program,
Q.5 Can I submit Industrial Research Assistance Program

visit the CRA SR&ED Web site at www.cra.gc.ca/sred or
(IRAP) project summaries instead of completing Part 2 of

contact your nearest tax services offices listed on our
Form T661? Web site at www.cra.gc.ca/sred under the section

‘‘SR&ED contacts’’.
A.5 No. All claimants are required to complete Part 2

of Form T661. IRAP summaries, statements of work and
progress reports may be helpful in completing Section B
or C of Part 2 of Form T661 and could serve as useful Recent Cases
documentation to support the claim in the event of a
review. Taxpayer made payment extinguishing his

liability under guarantee Q.6 Will the CRA disallow a project based on the tech-
nical content or quality of the narratives provided on The taxpayer and P, who were not related, were share-
lines 240 to 252? holders and the sole directors of Regent Plaza (1992) Inc.

(‘‘Regent’’) and Placid Estate Holdings Inc. (‘‘Placid’’). The
A.6 No. The CRA will not disallow a project based on taxpayer alleged that: (a) P paid off a mortgage indebted-

the quality or technical content of the narratives for ness owing to a mortgagee (the ‘‘Mortgagee’’) by Regent
these lines. Lines 240 to 252 are designed to encourage (the ‘‘Regent Debt’’), in order to discharge a guarantee of
shorter and more direct responses to assist claimants in that indebtedness (the ‘‘Guarantee’’) that had been given
providing the information needed to meet the eligibility by both the taxpayer and P to the Mortgagee; (b) the tax-

payer then paid P his half of the amount paid by P to therequirements. The information contained in the answers
Mortgagee on the Regent Debt, by transferring to P histo Part 2 of Form T661 is intended for the CRA to carry
shares of Placid; and (c) as a consequence of the law ofout an initial review of the work that has been claimed.
subrogation, the taxpayer acquired half of the Regent DebtClear and concise descriptions will allow the CRA to
now held by P, by transferring his Placid shares to P. On theexpedite the review and process the claim as quickly as
strength of these allegations, the taxpayer sought to deductpossible.
an allowable business investment loss (‘‘ABIL’’) for 1996 in
respect of his alleged payment of the Guarantee. The Min-

If the narratives lack sufficient or pertinent technical
ister disallowed this deduction. In dismissing the taxpayer’s

detail, we will refer the claim to a CRA Research and appeal, Sheridan, J. of the Tax Court of Canada concluded,
Technology Advisor (RTA) for further review. Claimed in part, that: (a) there was insufficient evidence to show that
work can only be considered ineligible after a detailed the taxpayer had paid an amount under the Guarantee; (b)
review by an RTA. A detailed review will usually involve a there was insufficient evidence to establish that Regent
site visit and discussion with the claimant for further clar- ever carried on any ‘‘active business’’ (which is one of the
ification and additional information. The claimant will requirements in the definition of ‘‘small business corpora-
have an opportunity to provide any further information tion’’ in s. 248(1) of the Act); and (c) the taxpayer was
that may be required by the CRA. The claimant will also therefore not entitled to the ABIL deduction claimed (2007
be able to discuss recommendations on how to ensure DTC 1044). The taxpayer appealed to the Federal Court of

Appeal.that future narratives provide sufficient and pertinent
technical detail within the word limits allowed. It is

The taxpayer’s appeal was tentatively allowed in part.important that claimants address such recommenda-
Despite Sheridan, J.’s emphasis on s. 39(12) of the Act as thetions in order to improve the quality of the project narra-
starting point for the analysis in this case, s. 39(1)(c) was thetives on lines 240 to 252 — to expedite the processing of
appropriate starting point. Paragraph 39(1)(c) requires that,future claims.
to qualify for an ABIL deduction, a taxpayer must have
owned and disposed of a debt of a Canadian-controlled

It is important to note that the CRA will disallow a private corporation. Despite Sheridan, J.’s erroneous finding
project if no project details are provided on lines 240 to to the contrary, there was evidence that the taxpayer made
252 by the reporting deadline. However, if the claimant a payment to extinguish his liability under the Guarantee
files the SR&ED claim at least 90 days before the by transferring his shares of Placid to P, and the Minister
reporting deadline, the CRA will have sufficient time to should proceed with a reassessment on this basis.
review the claim and advise the claimant of any deficien- Assuming that, through this transfer of Placid shares, the
cies in the claim before the reporting deadline. (Please taxpayer acquired a portion of the Regent Debt, the Min-
refer to AP2004-02R, Filing Requirements for Claiming ister should also, on reassessment, determine whether the
SR&ED.) taxpayer made a valid s. 50(1)(a) election, and was thus
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deemed to have disposed of his portion of the Regent been under-depreciated, where the taxpayer no longer
Debt, thereby entitling him to a capital loss deduction. owns any property in the class. Paris, J. also correctly set out
Sheridan, J., however, was correct in finding that there was the purpose of s. 96, which is to facilitate the flowing of
insufficient evidence to establish that Regent carried on an terminal losses from genuine partnerships (such as RI and
active business, qualifying it as a ‘‘small business corpora- RII) to their limited partners. Paris, J. correctly concluded
tion’’, so that the taxpayer was not entitled to the ABIL that the results of RI’s and RII’s transfer of assets to RPM
deduction claimed. were exactly those intended by s. 20(16), so that no misuse

of that section was involved. Paris, J. also correctly con-
Abrametz, 2009 DTC 5083 cluded that these transfers did constitute an avoidance

transaction. The Crown’s arguments based on the Lipson
case and on the taxpayer’s alleged misuse of s. 20(16) were
therefore untenable. Paris, J.’s judgment was affirmedNo misuse of s. 20(16) — Taxpayer entitled
accordingly.to terminal loss deduction 

Landrus, 2009 DTC 5085The taxpayer was a limited partner of a partnership, RII,
which was formed to acquire a condominium property. In
1994, RII, together with a related partnership, RI (which had

Jeopardy collection order appropriate acquired an adjacent condominium property), transferred
their assets to a new partnership, RPM, at fair market value.

The respondent (‘‘La Fiducie’’) was a trust establishedThe taxpayer and the other limited partners of RI and RII
to take over the real estate purchase and sale activities ofcontinued as partners of RPM, and their limited partnership
the respondent numbered company (‘‘9125’’), which hadinterest in RPM continued to be referenced to their current
all but ceased operations. C was a trustee of La Fiducie, andcondominium units in the buildings transferred by RI and
the spouse of the respondent SD. The respondent SL wasRII to RPM. These transfers gave rise to terminal losses
the settlor of La Fiducie. All of the foregoing respondentsunder s. 20(16) of the Act, which were subsequently allo-
and the respondent N together owed substantial amountscated to the limited partners of RI and RII, including the
of tax. As a result, on the Minister’s ex parte application,taxpayer. In reassessing the taxpayer for 1994, the Minister
Martineau, J. of the Federal Court issued a jeopardy collec-disallowed the deduction of his share of the terminal loss
tion order dated July 16, 2008 against the respondentsgenerated by RII’s transfer of its assets to RPM. In allowing
under s. 225.1(1) of the Act (the ‘‘July 16, 2008 Order’’). Thethe taxpayer’s appeal, Paris, J. of the Tax Court of Canada
respondents subsequently applied to the Federal Court forconcluded that: (a) RII’s disposition of its assets to RPM
an order rescinding the July 16, 2008 Order or, in the alter-constituted an ‘‘avoidance transaction’’ within the
native, reducing its scope and lifting seizures effectedmeaning of s. 245(3), since it was not undertaken primarily
under it by the Minister of certain assets of La Fiducie, andfor a purpose other than to obtain a tax benefit; (b) how-
of bank accounts belonging to the respondents C, SL, SD,ever, no misuse of s. 20(16) was involved; and (c) the tax-
and La Fiducie.payer was thus entitled to the terminal loss deduction

claimed (2008 DTC 3583). The Minister’s reassessment was
The respondents’ application was dismissed. The prin-therefore vacated. The Crown appealed the findings in (b)

ciples applicable to the review of jeopardy collectionand (c) to the Federal Court of Appeal, and the taxpayer
orders are well established: taxpayers must show that thecross-appealed the finding in (a). The Crown argued, in
evidence before the judge granting such orders did notpart, that: (i) the Supreme Court of Canada decision in
meet the criteria for their issuance under s. 225.1(1) and, ifLipson v. The Queen (2009 DTC 5015) supports the view
so, that the Minister’s attempts to effect collection of thethat two tax benefits arose in the present case, i.e., the
tax owing would not be jeopardized by further delays. Increation of a terminal loss, and the actual deduction of that
this case, the conduct of the respondents in the manage-loss under the s. 96 partnership rules; (ii) Paris, J. failed to
ment of their affairs was somewhat unorthodox. La Fiducieconduct a proper object, spirit, and purpose analysis of
made significant loans, but received interest on them ats. 96; and (iii) s. 20(16) is predicated on the fact that the
rates approximating .00058% or less. La Fiducie was alsotaxpayer is no longer able to use the relevant property,
involved in multiple transactions, including the transfer to itwhereas in this case, RI’s and RII’s properties remained
of assets by 9125 when the latter owed tax, and its loaningavailable to the partners of RPM, which meant that, by
of sizeable sums without security or guarantees, whichtaking a s. 20(16) deduction, the taxpayer was abusing
resulted in minimal profits. The Minister therefore was justi-s. 20(16).
fied in fearing that delays could jeopardize the collection of
tax owing. As a result, it was inappropriate to rescind theThe Crown’s appeal and the taxpayer’s cross-appeal
July 16, 2008 Order or to reduce its scope.were both dismissed. Paris, J. properly articulated the

object, spirit, and purpose of s. 20(16), which he said is to
Fiducie Dauphin et al., 2009 DTC 5087adjust the annual capital cost allowance deductions taken

by a taxpayer on a class of depreciable property that has
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