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Stranger Than Fiction — The Bizarre New Number 543

World of Share Sales

Once upon a time, the tax effects resulting from a sale of a com-
pany’s shares were relatively straightforward. In the last few years, though,
there have been a growing number of tax issues turning on this transac-
tion, some of which are downright bewildering.

Bill C-50, Budget
As many readers may be aware, perhaps the most bizarre of these Implementation Act,

2008 . . . . . . . . . . . . . . . . . . . 3became widely known last month, when the CRA released a Technical
Interpretation1 which confirmed the impact of a recent case on the

CRA’s Questions andavailability of the capital gains exemption.2 In a nutshell, it states that the
Answers on Tax-Free

capital gains exemption will not be available to an individual, where Savings Accounts . . . . . . 4
non-resident and/or public corporations acquire control of an otherwise

2007 Supplement toqualifying small business corporation.
the 2006 T4068, Guide
for the T5013Parallel Universe 
Partnership

This seemingly incongruous conclusion is based on the effect of a Information Return . . . . 5
recent case, La Survivance v. The Queen. 3 The case itself dealt with the

Registered Charitieseffect of subsection 256(9) of the Act, which indicates that, in the absence
Newsletter No. 29 . . . . . 5of an election to the contrary (more on this later), the acquisition of

control of a corporation is deemed to occur at the beginning of the day Corporate Veil
in which the sale actually occurs. Respected: TCC Wrong

That Corporate Officer
In effect, the case says that subsection 256(9) creates a fiction — a Entitled To Deduct

parallel tax universe where, by the time the sale of shares actually takes Expenses . . . . . . . . . . . . . . . 6
place, the target corporation is no longer a Canadian-controlled private

Subsection 56(2)corporation — because the acquisition of control is deemed to have
Attribution on Benefitoccurred earlier in the day.4 So if the purchaser is a public corporation
to Sons’ Corporation . . 7

and/or non-resident, the capital gains exemption is no longer available,
because in the parallel universe, the ‘‘targetco’’ has ceased to be a CCPC
at the beginning of the day.

1
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the CRA does not like the result of the case, it will not beThe antidote to this unhappy result is for the targetco
going out of its way to find and reassess these claims, e.g.,to elect out of the deeming rule in subsection 256(9). But if
by ‘‘reviewing’’ capital gains exemption claims. The CRAthe deal has closed, a threshold issue could be whether
has also brought the matter to the attention of the Depart-the vendor could cause the targetco to file an election to
ment of Finance, which is considering remedial legislation,begin with. The co-operation of the purchaser would nor-
possibly with retrospective effect. We will keep you posted.mally be needed, unless there is a provision in the

purchase and sale agreement where the vendor could
force the election to be made (in most cases, this is Strangers in a Strange Land 
unlikely). Also, making the election could jeopardize other The effect of La Survivance is just the latest in a series
tax planning. 5 of new and often bewildering tax effects centred on the

Subsection 256(9) itself requires that the target corpo- sale of shares of a corporation. Besides the capital gains
ration must make the election on filing its tax return for the exemption issue, an acquisition of control will result in a
year ending immediately before the acquisition of control. year-end for tax purposes, and will also trigger a variety of
If the filing deadline for the return has already passed, the other provisions resulting from an acquisition of control. 9
election can be late-filed under subsection 220(3.2) , but Some of these are fairly well known, such as the ‘‘loss
this is at the discretion of the CRA — i.e., as part of the streaming’’ rules, which require that, for non-capital losses
‘‘fairness package’’. 6 While the CRA’s normal policy is that to be carried forward after the acquisition, the pre-existing
accepting a late-filed election under the fairness package is business must continue to be carried on with a reasonable
assessed on a case-by-case basis, a CRA Ottawa official I expectation of profit, with the carryforward restricted to
talked to led me to believe that it would be sympathetic to profits from the particular and ‘‘similar’’ businesses. Several
accepting a late-filed election.7 other provisions require the writedown of tax accounts to

fair market value of the particular assets, with the resultingIn the absence of the election, the CRA believes that its
loss thereby affected by the loss streaming rules. 10 Anhands are tied: the law requires the denial of the capital
acquisition of control will also result in a complete loss ofgains exemption in the circumstances I have described.8

carryforwards for pre-existing charitable donations andHowever, the official I spoke with indicated that, because
capital  losses. 11

Yet another set of rules may be triggered at the time an
TAX NOTES agreement of purchase and sale (and even some forms of

letters of intent) is entered into, e.g., with a public companyPublished monthly by CCH Canadian Limited. For subscription
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251(5)(b) of the Act (which deems future rights to control
For CCH Canadian Limited to be treated as if they had been exercised), this may
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on the deal in the meantime. But it doesn’t help on the
capital gains exemption issue.
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Sale of CCPC Shares to Public Company and/or Non-Resident — Change of Control*

Agreement of Purchase and Sale Completion of Sale

CCPC status Lost No effect (status already lost)

Year-end Deemed year-end Another deemed year-end

Capital Gains Exemption Shares usually continue to qualify** Lost unless subsection 256(9) election

* Assumes that a binding agreement of Purchase and Sale is entered into prior to closing.
** paragraph 110.6(14)(b)

— David Louis, J.D., C.A., Minden Gross, Toronto, a member of MERITAS law firms worldwide.  Many thanks to Joan
Jung and Michael Goldberg of Minden Gross, who pointed out the significance of La Survivance a year and a half

ago.

performance of the Canadian dollar. Also, on March 7, the Department ofNotes:
Finance announced the extension of the rule to include foreign currency1 Doc. No.  2006-0124781E5, February 22, 2008.
fluctuations on debts denominated in a foreign currency (see News

2 See ‘‘Interaction of Subsections 110.6(2.1) and 256(9)’’, TAX TOPICS, No. Release No. 2008-26).
1879, March 13, 2008; and David Louis, ‘‘Parallel Universe: La Survivance

12 This is due to subsection 249(3.1), which was enacted as part of theand the Capital Gains Exemption’’, Tax Topics, No. 1881, March 27, 2008.
eligible dividend regime.3 La Survivance v. The Queen, 2007 DTC 5096 (FCA).

13 Paragraph 110.6(14)(b) provides that, in determining whether a corpora-4 La Survivance involved a public company that sold shares of a subsidiary to
tion is a small business corporation or a Canadian-controlled privatea private corporation and claimed an ABIL based on this provision; of

course, an ABIL would not be available if, at the point of sale, the target corporation, a right referred to in paragraph 251(5)(b) shall not include a
corporation was controlled by the public company. The argument was put right under a purchase and sale agreement relating to a share.
forward that, since control was acquired at the commencement of the day

14 By virtue of a similar provision — subsection 256(1.4).of sale of the sub, at the actual time of the sale, the sub was no longer
controlled by the vendor public company. By that time, the sub had
therefore changed its status so that it qualified as a small business corpora-
tion; accordingly, the public company could claim an ABIL in respect of the
sale. The Federal Court of Appeal accepted this argument, overturning the
Tax Court of Canada. Bill C-50, Budget

5 If an amalgamation of a targetco occurred on the same day as the acquisi- Implementation Act, 2008tion of its shares, a subsection 256(9) election would result in an extra
taxation year: as the amalgamation is considered to occur on the first
moment of the day (unless otherwise specified in the certificate of amalga- On March 14, 2008, Bill C-50, Budget Implementation
mation), the CRA has confirmed that, in the absence of a subsection 256(9)

Act, 2008, received first reading in the House of Commons.election, both the acquisition of control and the amalgamation are con-
sidered to happen simultaneously, with only one resulting taxation This Bill, which was tabled as a Notice of Ways and Means
year-end. Also, because CDA from eligible capital does not arise until the Motion on March 11, 2008, implements the income tax
paragraph 14(1)(b) inclusion —  at the end of the year — a 256(9) election

resolutions from the 2008 federal Budget (except for reso-may adversely impact CDA dividends, e.g., a CDA dividend timed to 12:01
lution 4, regarding excess corporate holdings by privateam of the day in which control is acquired may be jeopardized if a subsec-

tion 256(9) election is made, because the end of the year — and, therefore, foundations), as well as the GST and excise tax proposals. It
the increase in the CDA — has not yet occurred. This might be relevant if also nullifies the provisions in Bill C-253, a private
the eligible capital property is transferred out of the company prior to sale

member’s bill, which would amend the Income Tax Act toon a taxable basis because it is excluded from the transaction.
make contributions to registered education savings plans6 Subsection 220(3.2) provides that the CRA may extend the time for making

elections specified in regulation 600 , which includes a subsection 256(9) tax deductible.
election.

7 First, because the CRA does not like the result of the case and second, CCH has prepared SPECIAL REPORT No. 034H, which con-
because of its pre-existing policy that late-filed elections may be accepted

tains Department of Finance News Release No. 2008-027,to remedy an unintended tax result. See paragraph 56(b) of  Information
dated March 11, 2008, and the full text of the Notice ofCircular IC 07-1.

Ways and Means Motion tabled by the Minister of Finance8 I.e., where control is acquired by a public company and/or non-resident.
on that day. As noted in Department of Finance News9 It should be noted that subsection 256(7) may apply to ameliorate a large

number of adverse effects for certain types of transactions otherwise Release No. 2008-028, released March 14, 2008, with the
involving an acquisition of control, e.g., between related persons, to or tabling of Bill C-50, explanatory notes have not yet been
from an estate, as well as qualifying amalgamations, share-for-share released by the Department of Finance for these provi-exchanges, divisive reorganizations and plans of arrangement.

sions, but are expected to be released shortly. Copies of10 E.g., subsections 10(10), 111(5.1) and (5.2) re inventory, UCC, and eligible
the SPECIAL REPORT may be ordered by calling the CCH Cus-capital property.
tomer Satisfaction Hotline at (416) 224-2248. Outside the11 See subsections 110.1(1.2) and 111(4). The latter provision may be partic-
Greater Toronto Area, call toll free at 1-800-268-4522.ularly problematic for US denominated investments, in view of the recent
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For example (assuming no indexing):CRA’s Questions and Answers
● In 2009 you would be allocated and allowed to con-on Tax-Free Savings Accounts

tribute up to $5,000. If you only contribute $2,000, an
amount of $3,000 would be carried forward to 2010.Reproduced below is a series of questions and

answers that the CRA has posted regarding the tax-free
● Your contribution room for 2010 would then besavings account that was proposed in the 2008 federal

$5,000 plus $3,000, or $8,000.Budget. The legislation to implement the tax-free savings
account is contained in Bill C-50, which received first

● If in 2010, you do not contribute but decide to with-reading in the House of Commons on March 14, 2008.
draw $1,000, your contribution room for 2011 would
be $5,000, plus $8,000 (carried forward from 2010),Q.1 What is the proposed Tax-Free Savings Account
plus the $1,000 withdrawn, or $14,000.(TFSA)?

Q.5 If I don’t have the money to invest in a given year,A.1 The proposed TFSA is a registered savings account
would I be able to use any unused contribution room inthat allows taxpayers to earn investment income tax-free
a future year?inside the account. Contributions to the account are not

deductible for tax purposes, and withdrawals of contri-
A.5 Yes, the 2008 budget proposes no limit on thebutions and earnings from the account are not taxable.
number of years unused contribution room could be
carried forward.Q.2 According to the 2008 budget, who would be eli-

gible to open a TFSA?
Q.6 What happens if I contribute more than my contri-
bution room?A.2 Any individual (other than a trust) who is resident in

Canada and 18 years of age or older would be eligible to
A.6 The 2008 budget proposes that excess contributionsestablish a TFSA.
would be subject to tax of one per cent per month, for
each month that the excess remains in the plan.You would be able to open an account at most

financial institutions such as Canadian trust companies,
Q.7 Would there be any restrictions on withdrawals?life insurance companies, banks, and credit unions (the

same institutions that are currently eligible to issue a
A.7 No, you could withdraw any amount in the accountRegistered Retirement Savings Plan). You would have to
for any reason.provide the issuer with your social insurance number

when the account is opened.
Q.8 Would contributions and withdrawals have any
impact on my taxes and income-tested benefits?You would be permitted to hold more than one

TFSA.
A.8 No, contributions to a TFSA would not be deductible
in computing income for tax purposes, and no amountQ.3 When can I open a TFSA?
earned in or withdrawn from a TFSA would be included
in computing income for tax purposes.A.3 The 2008 budget proposes to allow opening a TFSA

starting in 2009.
Withdrawals would not be taken into account in

determining eligibility for income-tested benefits orQ.4 How much can I contribute to the TFSA per year?
credits delivered through the income tax system (for
example, the Canada Child Tax Benefit, the WorkingA.4 Each year you could contribute an amount up to
Income Tax Benefit, the goods and services tax credit,your contribution room for the year. Your contribution
and the age credit).room would be made up of three amounts:

Furthermore, these amounts would not reduce(1) Each year you would be allocated and allowed
other benefits that are based on the individual’s incometo contribute at least $5,000 (this annual amount
level, such as Old Age Security benefits, the Guaranteedwill be indexed to inflation and rounded to the
Income Supplement, or Employment Insurance benefits.nearest $500 on a yearly basis). See also Q.14.

Q.9 What kind of investments could I hold in my TFSA?(2) Any withdrawals made in the previous year
would be added to the contribution room for

A.9 A TFSA would generally be permitted to hold thethe year.
same investments as a registered retirement savings

(3) Any unused contribution room from the pre- plan. This would include mutual funds, publicly traded
vious year would be added to the contribution securities, GICs, bonds, and certain shares of small busi-
room for the year. ness corporations.
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Q.10 Is interest on money borrowed to invest in my Individuals who have not filed returns for prior years
TFSA tax-deductible? (because for example, there was no tax payable) would

be permitted to establish their entitlement to contribu-
tion room by filing a return for those years or by otherA.10 No, interest on money borrowed to invest in a TFSA
means acceptable to the CRA.would not be deductible for tax purposes.

Q.17 Where can I get more information on the pro-Q.11 Could I use my TFSA assets as security for a loan?
posed TFSA?

A.11 Yes, you could use the TFSA assets as security for a
A.17 The CRA is committed to providing taxpayers withloan.
up-to-date information. Taxpayers are encouraged to
check our Web site often — all new forms, policies, andQ.12 If I provide funds to my spouse or common-law
guidelines will be posted here as they become available.partner to invest in a TFSA, would the income earned in

that account be attributed back to me?
In the meantime, please consult the Department of

Finance’s Budget 2008 documents for details.A.12 No, the attribution rules would not apply to income
earned in a TFSA where you provide funds to your
spouse or common-law partner to take advantage of
their TFSA contribution room.

2007 Supplement to the 2006
Q.13 What happens if the account holder passes away? T4068, Guide for the T5013
A.13 Generally, earnings that accrue in the account after Partnership Information Return
the account holder’s death will be taxable, while those
that accrued before death would remain exempt. How- On March 18, 2008, the CRA released a 2007 Supple-
ever, it would be possible to maintain the tax-free status ment to the 2006 T4068, Guide for the T5013 Partnership
of the earnings if the account holder names his or her Information Return. This short Supplement sets out what is
spouse or common-law partner as the successor new for 2007 in terms of filing partnership returns and is to
account holder. Alternatively, the assets of the be used in conjunction with the 2006 T4068 for completing
deceased’s TFSA could be transferred to the TFSA of the a 2007 partnership return. As a result, both the 2006 T4068
surviving spouse or common-law partner without any and the 2007 Supplement are reproduced in the ‘‘Guides’’
impact on the survivor’s existing contribution room. category on CCH online as well as on CD and in print. The

2007 Supplement discusses T5013 information slip
Q.14 Could I still contribute to a TFSA if I become a reporting for publicly traded partnerships, and Part IX.1 tax
non-resident of Canada? for specified investment flow-through partnerships. As well,

it sets out various corrections to the 2006 T4068 including
A.14 If you become a non-resident, you would be those to page 11 of the 2006 T4068, regarding filing
allowed to maintain your TFSA, and you would not be requirements for partnerships and corrections to compo-
taxed on any earnings in the account or on withdrawals; nents of the T5013 and T5013A.
however, you would not be allowed to contribute, and
no contribution room would accrue for any year
throughout which you are a non-resident. In addition,
any withdrawals made while you were a non-resident Registered Charities Newsletterwould not be added back to your contribution room.

No. 29
Q.15 What would happen if there was a breakdown of a
marriage or a common-law partnership? The CRA released Registered Charities Newsletter

No. 29 on March 31, 2008.
A.15 In such a situation, an amount could be transferred
directly from one spouse or common-law partner’s TFSA The newsletter notes that effective January 2009, the
to the other’s. The amount of the transfer would not CRA will no longer mail out the guide T4033, Completing
affect either person’s contribution room. the Registered Charity Information Return. It will be avail-

able in electronic form and in print on request. The CRA
Q.16 How would I know what my TFSA contribution will continue to print and mail the T3010A, Registered
room is for a given tax year? Charity Information Return. The T3010A must be submitted

within six months of the charity’s fiscal period end, even if
A.16 The CRA would determine TFSA contribution room the charity is inactive throughout the fiscal period. A
(based on information provided by issuers) for each eli- change in fiscal period end can be requested by sending a
gible individual who files an annual T1 individual income letter to the Charities Directorate. The newsletter sets out
tax return. that the letter must include the reason for the request, the
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proposed new fiscal period end, and be signed by a ● Gifts made as a consequence of a taxpayer’s death
Director/Trustee or other authorized representative of the

● Inventorycharity. The newsletter reminds readers that correspon-
dence, other than that relating to the completion of form

● Real property situated in CanadaT3010A should not be attached to the return, but should
be sent separately to the Charities Directorate. The news-

● Certified cultural propertyletter contains a tip for distinguishing expenditures
between charitable activities and administrative activities.

● Gifts of certain publicly traded securitiesIn short, the newsletter states that ‘‘[i]f the expenditure is
essential to the delivery of your charitable program, then it

● Ecological giftsshould be reported as a charitable program expenditure’’.
A few examples of types of expenditures are set out.

The FMV of an item does not include taxes paid on
purchasing the item. For example, a donor purchases anReproduced below is an excerpt from the newsletter
item from a store, pays sales tax and GST on the transac-that discusses the issue of determining the value of dona-
tion, and then subsequently donates the item to a regis-tions.
tered charity. The amount entered on the official dona-
tion receipt is the FMV of the item before taxes.

Valuating donations 

Fair market value (FMV) is not defined in the Income Corporate Veil Respected: TCCTax Act. The FMV is generally the highest price, expressed
in a dollar amount, that the property would bring in an Wrong That Corporate Officer
open and unrestricted market between a willing buyer
and a willing seller who are both knowledgeable, Entitled To Deduct Expenses
informed, and prudent, and who are acting indepen-

The Queen v. Nisker, 2008 DTC 6102 (Federal Court ofdently of each other.
Appeal)

A charity must be able to determine the FMV of any
In this case, the Federal Court of Appeal reversed thenon-cash gift on the day that the gift is donated to the

decision of the Tax Court of Canada (2007 DTC 230) andcharity. The onus is on the charity to reflect the true FMV
held that the taxpayer, Mr. Nisker, was not entitled toof gifts on all receipts. If the charity cannot reasonably
deduct as a business expense an amount paid in settle-determine the FMV of a gift, then an official donation
ment of a lawsuit brought against him in his personalreceipt cannot be issued.
capacity as a corporate director. The Federal Court of

If the FMV of an item can be otherwise determined, Appeal has made it clear that acting as a corporate officer
a third-party appraisal is not required. For example, a or director will not generally be considered a business, and
donation of new items such as a new car, or new golf further, that piercing the corporate veil will not be per-
clubs, would not require an appraiser as the FMV could mitted in order to allow a taxpayer to receive a benefit
easily be obtained and supported by a bill of sale or a under the Act.
listed price. Generally, if the fair market value of an item

In December 1999, the Superior Court of Quebec ren-is less than $1,000, and a person with sufficient knowl-
dered a judgment against 152817 Canada Inc. (‘‘152817’’)edge of the item can determine its value, the services of
for breach of its contractual obligations to La Corporationa third-party appraiser would not be required. However,
Trisud Inc. (‘‘Trisud’’). In the same judgment, the Superiorif the fair market value is expected to be more than
Court of Quebec held the owners of 152817 liable in tort$1,000, the Charities Directorate strongly recommends
for their bad faith. The respondent taxpayer, Mr. Nisker, wasthat the property be independently appraised by a third
a corporate officer and director of 157699 Canada Inc.party who is qualified to evaluate the particular property
(‘‘157699’’), one the owners of 152817. Mr. Nisker’sbeing transferred by way of a gift.
daughter and wife were the shareholders of 157699.

Gifts of property are now subject to the new
In January 2000, Trisud commenced a subsequentdeemed fair market value (deemed FMV) rule, which

action against the principals and controlling minds of thegenerally applies to any property donated within three
owners of 152817, including 157699, to establish the soli-years of acquisition or acquired through a gifting
dary liability of these defendants, given the Superior Courtarrangement.
of Quebec’s earlier finding of bad faith. A settlement agree-

The deemed FMV is the lesser of the actual FMV or ment was executed in conjunction with the discontinu-
the donor’s cost to acquire the property, or in the case ance of the subsequent action in the Superior Court of
of capital property, the adjusted cost base, with the fol- Quebec. As part of that settlement agreement, Mr. Nisker
lowing exceptions: paid $350,000 to Trisud. Mr. Nisker sought to deduct the
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$350,000 settlement payment as a business expense when holders, not the officers, of a corporation. Moreover, lifting
filing his returns for the 2000 and 2001 taxation years. The or piercing of the corporate veil is to be done in the inter-
Minister denied Mr. Nisker the deduction on the basis that ests of third parties who would otherwise suffer as a result
the payment was not made for the purpose of gaining or of those who chose the benefits of incorporation. Lifting or
producing income from business pursuant to paragraph piercing the corporate veil should not be done to grant a
18(1)(a) of the Act. The Tax Court allowed Mr. Nisker’s tax benefit to a wrongdoer ‘‘to the detriment of all Cana-
appeal on three independent grounds: that the expense dian taxpayers’’.
was incurred to protect Mr. Nisker’s business; that the tax-

From a legal perspective, the decision of the Federalpayer’s activities as a ‘‘corporate officer’’ constituted busi-
Court of Appeal is a welcome relief to those who found theness activities; and that the corporate veil of 157699 had
earlier decision of the Tax Court troubling with respect tobeen pierced by the earlier judgment of the Superior Court
the Court’s willingness to so readily ‘‘lift the corporate veil’’.of Quebec, thereby entitling the taxpayer to claim the
Corporate officers and directors may be disappointed withdeduction ‘‘as if the business had been carried on by the
the Federal Court of Appeal’s decision disallowing thetaxpayer himself’’.
deduction of the settlement payment as a business
expense. However, the decision reaffirms fundamental cor-The Federal Court of Appeal reversed the decision of
porate principles by respecting the form and structure ofthe Tax Court and clarified the law with respect to the
corporate arrangements.deductibility of payments by a corporate officer in settle-

ment of a lawsuit against a corporate officer in his personal
capacity. The Federal Court of Appeal found that the Tax

— Laura Zumpano, McCarthy Tétrault LLPCourt was incorrect in its view that the expense was
incurred to protect the respondent’s business and that the
activity as a corporate officer constituted the carrying on of
a trade or business within the meaning of the Act. The
evidence in this case showed that Mr. Nisker was not in the Subsection 56(2) Attribution onbusiness of marketing himself and selling his services as a
corporate officer and the decision of Mitchell v. The United Benefit to Sons’ Corporation
States, 408 F.2d 435 (U.S.T.C. 1969) on which the Tax Court
relied was therefore distinguishable on the facts. Mr. Nisker Hasiuk v. The Queen, 2008 DTC 2157 (Tax Court of
was neither paid as a corporate officer nor had a source of Canada)
income from or connected to that activity.

Hasiuk is a decision of the Tax Court of Canada
The Federal Court of Appeal also found support for the applying the attribution rule in subsection 56(2) to include

conclusion that Mr. Nisker was not in the business of being in a taxpayer’s income the amount of a benefit transferred
a corporate officer based on the definitions of ‘‘business’’ by his corporation to a corporation owned by his sons. This
and ‘‘office’’ in subsection 248(1) of the Act — income case affirms that a benefit may be attributed to a control-
gained as a corporate officer is income from office or ling shareholder of a transferor corporation where the
employment, not income from business. However, the requirements of subsection 56(2) are satisfied and the
Federal Court of Appeal declined to determine whether it transferred property is not proven to be taxable in the
was necessary for a corporate director to be paid in order transferee’s hands.
to fall within the definition of officer; in this case, whether
or not such pay was necessary generally for a position to Hasiuk arose as a result of the transfer by one family
constitute an office, Mr. Nisker clearly was not carrying on corporation to another of the proceeds arising from the
business in acting as a corporate officer. sale of a house. The taxpayer was the sole shareholder of

711624 Ontario Limited (‘‘711’’), which carried on a busi-
In respect of the Tax Court’s conclusion that the pay- ness of building and selling residences. In 1987, 711 pur-

ment was made to protect Mr. Nisker’s business, Mr. Nisker chased several lots in Colborne, Ontario. It entered into a
received income only from rent-producing properties and contract with Judith Ball, pursuant to which it built a bun-
there was no evidence to suggest that these income pro- galow and sold the house and lot to Mr. and Mrs. Ball. Mr.
ducing assets were exposed in order to meet the liability and Mrs. Ball paid the purchase price by delivering a
for Mr. Nisker’s wrongful acts. Accordingly, the evidence did cheque to the taxpayer’s lawyer. The lawyer then issued a
not support the Tax Court’s conclusions that the $350,000 trust cheque to 711. Rather than being deposited by 711,
was paid by Mr. Nisker to protect his business. the cheque was endorsed by the taxpayer’s son and

deposited into the bank account of 590393 Ontario Lim-
The Federal Court of Appeal found that the Tax Court ited (‘‘590’’), a corporation of which the taxpayer’s two

had drawn an erroneous conclusion with respect to sons were the sole shareholders. The Minister issued a
whether the corporate veil of 157699 had been pierced. notice of reassessment to the taxpayer, including the net
The Federal Court of Appeal clearly stated that the theory sale proceeds in his income pursuant to subsection 56(2)
of lifting the corporate veil had no application in this case; on the basis that he had directed or concurred in the
piercing the corporate shield is directed towards the share- transfer of this amount from 711 to 590.



Tax Notes 8

At trial, the taxpayer and the Minister agreed on the Minister argued that this transfer of property must have
tests to be applied to determine whether subsection 56(2) occurred with the taxpayer’s concurrence, as he was the
was triggered. First, the four criteria identified by the sole shareholder, officer, and director of 711. The Minister
Supreme Court of Canada in Neuman v. M.N.R., 98 DTC also challenged the evidence regarding the contractual
6297, must be satisfied: (1) a payment must have been arrangement between 711 and 590, arguing that because
made to a person other than the taxpayer; (2) the payment 711 was identified as the vendor of the property purchased
must have been made at the direction of or with the con- by Mr. and Mrs. Ball in the deed transferring title, 711 was
currence of the taxpayer; (3) the payment must be for the entitled to the proceeds of the sale. Because 590 was not
benefit of the taxpayer or another person whom the tax- involved in the transfer of title, the Minister argued that it
payer desired to benefit; and (4) the payment must have was not required to include the amount it received from
been an amount that would have been included in the 711 in its income.
taxpayer’s income had it been received directly by him or

Justice O’Connor dismissed the taxpayer’s appeal. Heher. In addition, pursuant to the decision of the Federal
held that the taxpayer had failed to demolish the assump-Court of Appeal in Winter v. Canada, 90 DTC 6681, if the
tion upon which the Minister’s reassessment was based,taxpayer had no pre-existing entitlement to receive the
namely, that 711 was the vendor of the property purchasedproperty transferred by the corporation of which the tax-
by Mr. and Mrs. Ball. The taxpayer also did not establish thatpayer was a shareholder, subsection 56(2) should be
590 was obligated to include the sale proceeds in itsapplied only if the property were not taxable in the trans-
income, as the evidence that 590 had built and sold theferee’s hands. This additional requirement is imposed
home to Mr. and Mrs. Ball was not conclusive. The Courtbecause subsection 56(2) is premised on the doctrine of
applied the Federal Court of Appeal’s decision in Smith v.constructive receipt, which prevents a taxpayer from
Canada, 93 DTC 5351, to hold that because the taxpayeravoiding receipt of taxable income by having it transferred
was the sole shareholder of 711 and exercised total controlto another person. Where the shareholder is not entitled
over the corporation, he should be regarded as havingto receive the transferred property, this doctrine is not
concurred in the transfer of property to 590.clearly engaged.

Hasiuk affirms that where property is transferredThe dispute between the parties centred on whether
between two corporations, the courts will look to the rela-the amount transferred from 711 to 590 was not taxable to
tionships between the controlling shareholders to identify590, as required by Winter. The taxpayer argued that 590
the motivation underlying the transaction and to deter-was required to, and did in fact, pay tax on the amount it
mine whether subsection 56(2) applies. Further, in thereceived from 711 as business income. The taxpayer intro-
absence of conclusive evidence that the transferee wasduced evidence that 711 and 590 had entered into an
required to pay tax on the transferred property, a benefitagreement that 590 would build the house to be sold to
may be attributed to the controlling shareholder of theMrs. Ball, and that 711 would transfer the proceeds of the
transferor corporation. Based on this decision, it appearssale to it in exchange. The taxpayer argued that pursuant to
that where corporations controlled by related individualsthis agreement, the transfer of the sale proceeds from 711
undertake joint transactions, clear documentation of theto 590 represented the payment of consideration, rather
legal and contractual relationships between the parties isthan a benefit within the meaning of subsection 56(2).
important to ensuring that the attribution rule in subsec-

The Minister challenged the taxpayer’s characterization tion 56(2) is not triggered.
of the transfer of property from 711 to 590, arguing that all
of the conditions to the application of subsection 56(2) set
out in Neuman and Winter were satisfied. In particular, the — Elaine Jewitt-Matthen, McCarthy Tétrault LLP


