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Option Benefits
(oh what a relief it is . . . or is it?)
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In February 2000, the federal government tabled a Budget which Donor Leave . . . . . . . . . . . 5
included provisions proposing a deferral, in certain circumstances, in Federal Privacy Act
respect of the employment income to be recognized where employees (PIPEDA) Amendments 5
of a non-CCPC exercise stock options granted to them by their

Need To Knowemployer. 1 It was proposed that, where a qualifying person granted an
Minimum Wage: Nfld/option to issue shares of the qualifying person (or a non-arm’s length
Lab. . . . . . . . . . . . . . . . . . . . . 6qualifying person) to an employee, and the employee filed the appro-

priate election, the employment income which would otherwise be
Recent Cases/Rulings

included in income in the year the option is exercised, would be deferred
Fixed-Term Contract

until the taxation year in which the employee disposes of, or exchanges, Became Indeterminate:
the shares. The deferral was to be subject to an annual limit of $100,000. It Consultant An

Employee . . . . . . . . . . . . . . 6was noted that the proposed provisions were generally similar to those
for incentive stock options in the United States. Class Action For

Unpaid Overtime
The Budget 2000 documents indicated that the employee stock Certified . . . . . . . . . . . . . . . . 6

option provisions were being amended because many corporations used Employee With Little
stock options to encourage their employees to take an ownership stake Independence Not a

Manager . . . . . . . . . . . . . . . 7in the corporation, most notably in the fast growing high technology
industries. It was noted that stock options provide employees with the Taxable Benefit:

Employee Parking . . . . . . 7–8right to acquire shares in the employer for a predetermined price, they
assist corporations in attracting and retaining high caliber workers, and Standby Charge — Use

of Employer-Providedthat the proposed amendments would make the Canadian tax treatment
Vehicle . . . . . . . . . . . . . . . . . 8of employee stock options more competitive with the United States. The
Personal VersusBudget 2000 provisions came into force effective February 28, 2000.
Employment Travel . . . . 8

Fast forward to the year 2010. While the intent of these provisions Early Retirement
may have been meritorious — the results have (in some cases) been less Program . . . . . . . . . . . . . . . . 9
than desirable, particularly in the high technology industries. For example, Group Sickness and
some employees who took advantage of the special election were able Accident Insurance . . . . 9
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market risk in the expectation of a return on investment
to defer significant amounts of employment income, but including future appreciation of the value of the share.
the value of the shares acquired subsequently plummeted

Notwithstanding the foregoing, two Remission Ordersto a point where the income taxes payable in respect of
were granted in respect of former employees of SDLthe deferred employment income were greater than the
Optics, Inc. 3 According to the Remission Orders issued, theproceeds of disposition received from the sale of the
tax relief was in respect of employment income calculatedshares. Not surprisingly, some employees who disposed of
pursuant to subsection 7(1).their shares cried foul claiming that the tax system was

operating unfairly because, in their view, they never Employees have made various arguments to obtain tax
‘‘received’’ the employment income yet were required to relief, such as claiming that the losses were on account of
pay income taxes on the full amount. income and not capital. These arguments were rejected in

Ellis 4 and Baird 5 but accepted in Howard. 6 In Howard, the
As advisors are aware, once a share is acquired pur-

employee was considered to be a trader or dealer with
suant to an employee stock option plan, a subsequent

respect to his employer’s shares and had special knowl-
drop in the market value of the share is generally treated as

edge and expertise in his employer’s operations and the
a capital loss (or capital gain in the case of an increase). A market. As a result, the losses realized by the employee on
significant drop in value is an unfortunate turn of events disposition of the optioned shares were considered to be
from the employee’s perspective but the view of the losses from a business.
Canada Revenue Agency is that this is a market risk the

Budget 2010 was tabled on March 4, 2010. It containsemployee took when choosing to hold the shares
four significant proposed changes to the taxation ofacquired pursuant to the stock option plan. There are sev-
employee stock options. First, changes are proposed toeral technical interpretations issued by the Canada Rev-
eliminate the ‘‘double-dip’’ that may occur where anenue Agency addressing this issue.2 The Department of
employee ‘‘cashes-out’’ of his or her stock options and isFinance also examined this issue in 2002. The Joint Com-
required to include only 50% of the employment incomemittee on Taxation submitted a letter dated March 15,
in income while the employer is entitled to a full deduc-2002, recommending that the ITA be amended to allow
tion of the amount paid in determining its income fromany capital loss realized on the disposition of such shares
business. Second, changes are proposed to clarify existingto offset the income otherwise realized on the exercise of
withholding tax requirements to ensure that an amount inthe option. The Department of Finance refused to provide
respect of tax on the full amount (not just 50%) of thesuch relief, equating employees who exercise stock
employment income associated with the issuance of aoptions and choose to hold the shares to individuals
share is required to be remitted by the employer at theacquiring shares with after-tax or borrowed dollars. That is,
same time as the share is issued. These measures attempteach investor who chooses to hold shares accepts a
to avoid situations in which an employee is unable to meet
his or her tax obligations as a result of a decrease in the
value of the shares. Third, changes are proposed to elimi-

PAYSOURCE
nate the election permitting a deferral of the employment
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employment income (as opposed to 50% as cur- To Elect or Not? 
rently provided by paragraphs 110(1)(d ) and (d.1)); On its face, the proposed election appears to be quite

beneficial. It would appear that choosing to pay a tax equal(b) an amount equal to one-half of the lesser of:
to the proceeds of disposition rather than paying a greater

(i) the amount otherwise included in employ-
tax in respect of the employment income is a simple deci-

ment income;
sion to make. What escapes the eye, however, is the value

(ii) the capital loss from the disposition of the of the capital losses that are lost when the employee files
share, the proposed election. Recall that, on filing the proposed

election, the employee is deemed to have realized a tax-is required to be included in the employee’s income
able capital gain equal to one-half of the lesser of theas a taxable capital gain in the same taxation year as
employment income or the capital loss arising on the salethe shares were disposed of. This deemed taxable
of optioned shares. The deemed taxable capital gain willcapital gain may be offset by the allowable capital
be offset (partially or in full) by the allowable capital lossloss arising from the disposition of the optioned
arising from the disposition of the optioned share. Thisshare, provided the loss is not otherwise utilized by
begs the question — what is the value of the allowable cap-the employee;
ital loss that is used and, therefore, not available to offset

(c) a special tax equal to the employee’s proceeds of other taxable capital gains? This is best illustrated by
disposition of the optioned shares (2/3 of the pro- example.
ceeds of disposition for residents of Quebec) is pay-

Assume that an employee acquires shares pursuant to
able in the year of disposition; and

an employment stock option plan at an exercise price of $2
(d) the deemed taxable capital gain is disregarded for per share. At that time, the shares traded at $10 per share.

purposes of the definition ‘‘adjusted income’’ for The employee elects to defer the employment income of
purposes of certain credits (e.g., GST). $8 per share (assume the 50% stock option deduction is

available pursuant to paragraph 110(1)(d )). The employee’sAn election filed outside of the normal reassessment
marginal income tax rate is 46.41%. Therefore, the taxperiod (within the meaning of subsection 152(3.1)) is con-
deferral in respect of the employment income, net of thesidered to be an application made by the employee, under
50% stock option deduction, is $1.86 per share. The sharessubsection 152(4.2), to the Minister of National Revenue for
currently trade at $1 per share. In these circumstances, ita determination of a refund or reduction of tax. Such a
appears beneficial to file the proposed election, as showndetermination is at the discretion of the Minister of
below:National Revenue and must be made on or before the day

that is 10 calendar years after the end of the taxation year Disposition of Share
of the employee to which the refund or reduction relates. Proceeds of disposition (POD) $ 1.00
This will permit reassessments to occur in respect of

Adjusted cost base 10.00statute-barred taxation years. Advisors should consult with
Capital loss ($9.00)their clients as soon as possible in 2010 to avoid losing the

opportunity to apply these proposed provisions for the Allowable capital loss ($4.50)
2000 taxation year.

Tax ConsequencesOnly shares disposed of in respect of which the
Tax payable on net employment income $1.86related employment income was deferred pursuant to the
if proposed election not filedelection in subsection 7(10) will qualify for this proposed

tax treatment. Employees who disposed of such shares Tax payable if proposed election filed (1.00)
prior to 2010 will have the opportunity to file the proposed (POD)
election on or before the filing due-date of their 2010 taxa- Benefit by filing proposed election $0.86
tion year (April 30, 2011 or June 15, 2011, as the case may
be). Individuals who have not disposed of their optioned By filing the proposed election, the employee is
shares prior to 2010 may choose to do so prior to 2015. deemed to have realized a taxable capital gain equal to $4
They will then have until their filing due-date for the taxa- (1/2 of the lesser of the employment income and the capital
tion year of disposition to file the proposed election loss arising on sale of the optioned shares). Therefore, the
adopting this treatment (generally April 30, 2015 or June 15, employee must use $4 of the $4.50 allowable capital loss
2015, as the case may be). Where an individual does not realized on the disposition of the optioned shares to
dispose of his or her optioned shares prior to 2015, it shelter the deemed taxable capital gain from immediate
appears that the employment income deferral continues taxation. This leaves an allowable capital loss of $0.50 per
until the optioned shares are disposed of, albeit without share. Assuming the employee is able to utilize this allow-
the benefit of the proposed election and tax relief. able capital loss in determining taxable income in the cur-
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rent year, the employee’s further tax savings from utilizing given the rather dramatic recovery of the Canadian stock
the allowable capital loss will amount to $0.23 per share. markets in 2009. By filing the proposed election, the
This is illustrated below: employee will lose a $4 allowable capital loss, which is

worth $1.86 ($4 � 46.41% = $1.86). The employee saves theAllowable capital loss from disposition of $4.50
shares tax on the net employment income which is also worth

$1.86 (50% of $8 � 46.41%) but must pay a tax equal to theUtilized to shelter deemed taxable capital gain (4.00)
proceeds of disposition received from the sale of theBalance $0.50
shares. There is a net cash loss realized of $1 ($1.86 - $1.86 -Potential tax savings at 46.41% $0.23
$1) per share by filing the proposed election. Of course,

The above analysis suggests that the proposed elec- this is true only if the employee had other taxable capital
tion is worth $1.09 to the employee ($0.86 + $0.23). Con-

gains in the same year. If the employee does not expect to
sider, however, the tax consequences arising where the

have taxable capital gains in the near future, then the costemployee is able to utilize the entire allowable capital loss
of not filing the proposed election is $0.86. These conceptsarising from a disposition of the optioned shares as a
are illustrated by the cash flow summary below (baseddeduction in determining the net taxable capital gains in

the current taxation year. This is not an outside possibility upon the above example:

Proposed No election but No election and
election other TCG no other TCG

Proceeds of disposition $1.00 $1.00 $1.00

Tax on ‘‘net’’ employment income benefit n/a (1.86) (1.86)

Immediate tax savings from utilizing the allowable capital loss 0.23 2.09 n/a

Tax payable due to proposed election (1.00) n/a n/a

Net to employee $0.23 $1.23 ($0.86)

As indicated above, if there are no other taxable cap- option deduction. Finally, advisors should consider the
ital gains in the same taxation year, the employee is better availability of an allowable capital loss in the year of death,
off by $0.86 if he or she files the proposed election. How- which may be applied against income from any source and
ever, what should the employee do if he or she expects to not just against taxable capital gains.
realize a taxable capital gain in the next year or two such

As a cautionary note, at the date of writing this article,that the loss preserved by not filing the proposed election
the Department of Finance has not released draft legisla-can be fully or partially utilized? This requires an analysis of
tion in respect of the tax relief in respect of deferred stockthe time value of money to determine the value of the tax
option benefits. As such, the comments contained in thissavings in today’s dollars.
article are based on the Notice of Ways and Means MotionWhile the above analysis is complicated, and can be
contained in Annex 5 to the Budget 2010 documents. Themade more complicated by introducing the concept of
draft legislation actually released may contain changes nottime value of money, it does not appear that there are a
discussed in this article.significant number of circumstances where an employee

would want to file the proposed election. Generally, the A number of tax lawyers from Fraser Milner Casgrain
proposed election only makes economic sense where the LLP write commentary for CCH’s CANADIAN TAX REPORTER and
employee has deferred a significant amount of employ- sit on its Editorial Board as well as on the Editorial Board
ment income, the shares have suffered a significant loss of for CCH’s CANADIAN INCOME TAX ACT WITH REGULATIONS, ANNO-
value and the employee has no reasonable expectation of

TATED. Fraser Milner Casgrain lawyers also write the com-
realizing a taxable capital gain in the near future. In fairness

mentary for CCH’s FEDERAL TAX PRACTICE reporter and the
to the Department of Finance, this is likely exactly what was

summaries for CCH’s WINDOW ON CANADIAN TAX. Fraserdesired. However, advisors must be careful not to rush into
Milner Casgrain lawyers wrote the commentary forrecommending the proposed election until they take into
CANADA–U.S. TAX TREATY: A PRACTICAL INTERPRETATION and haveaccount potential future taxable capital gains that the client
authored other books published by CCH: FEDERAL TAX PRAC-may realize. Where an employee is able to utilize the cap-
TICE; CHARITIES, NON-PROFITS AND PHILANTHROPY UNDER THE INCOMEital loss arising on disposition of the optioned shares in the
TAX ACT; CORPORATION CAPITAL TAX IN CANADA; and CANADIANsame taxation year, there are no circumstances under
TRANSFER PRICING. Tony Schweitzer, a Tax Partner with thewhich the employee would benefit from filing the pro-
Toronto Office of Fraser Milner Casgrain LLP, and aposed election. However, the analysis will be different from
member of the Editorial Board of CCH’s CANADIAN TAXthe above if the employee is not entitled to the 50% stock



PaySource5

REPORTER, is the editor of the firm’s regular monthly feature Federal Privacy Act (PIPEDA) Amendments
articles appearing in TAX TOPICS. Introduced 

A recently introduced Bill proposes to add significantNotes:
provisions to the federal Personal Information Protection1 These provisions were enacted and in present form are contained in
and Electronic Documents Act (‘‘PIPEDA’’).subsections 7(8) to (16) of the Income Tax Act (Canada) (the ‘‘ITA’’). Unless

otherwise indicated, all statutory references in this article are to the ITA.

The proposed amendments to PIPEDA will, among2 See, for example, documents 2003-0007795, 2009-0319621M4, and
other things,2009-0325281M4.

3 See Certain Former Employees of SDL Optics, Inc. Remission Order, dated
(a) exclude, in certain circumstances, business contactOctober 25, 2007 and Certain Former Employees of SDL Optics, Inc.

Remission Order No. 2, dated May 29, 2008. Both Remission Orders information from protection;
granted income tax and interest relief to certain named employees where
the tax assessed on the employment income benefit exceeded the total (b) specify the elements of valid consent for the col-
proceeds of disposition realized on the disposition shares and the market

lection, use, or disclosure of personal information;value of any of those shares held on December 29, 2006. Employees were
also required to reduce the adjusted cost base of their securities held on
December 29, 2006 pursuant to a formula contained therein. (c) permit federal works, undertakings, and businesses

to collect, use, and disclose personal information4 Ellis v. The Queen, 2008 DTC 6230 (F.C.A.).

without the knowledge or consent of the individual5 Baird v. The Queen, 2010 DTC 5035 (F.C.A.).
to establish, manage, or terminate employment rela-

6 Howard v. The Queen, 2008 DTC 2788 (T.C.C.). tionships;
7 Resolution 29 of the Notice of Ways and Means Motion contained in

Annex 5 of Budget 2010 documents. (d) permit the disclosure of personal information
without the knowledge or consent of the individual
for the purposes of:

(i) identifying an injured, ill, or deceased individualHot News Items
and communicating with his or her next of kin,

(ii) performing police services,
Manitoba Adds New Organ Donor Leave 

(iii) preventing, detecting, or suppressing fraud, or
Manitoba recently passed new legislation granting

employees the right to take unpaid leave for the purpose (iv) protecting victims of financial abuse;
of living organ and tissue donation.

(e) clarify the meaning of lawful authority for the pur-
Under the legislation, employees are entitled to up to pose of disclosures to government institutions of

13 weeks of unpaid leave to prepare for, undergo, and personal information without the knowledge or
recover from transplant surgery. The leave can be extended consent of the individual;
for up to an additional 13 weeks, if recommended by a
medical practitioner. To be eligible for the leave, an (f) permit organizations, for certain purposes, to col-
employee must have worked for his or her employer for at lect, use, and disclose, without the knowledge or
least 30 days, and must provide a medical certificate stating consent of the individual, personal information:
the anticipated start and end date for the leave.

(i) contained in witness statements related to
Upon returning from organ donor leave, employees insurance claims, or

must be allowed to return to the same job or a compa-
rable job with the same or greater benefits and pay. (ii) produced by the individual in the course of

their employment, business, or profession;
Manitoba is the second Canadian province to provide

organ donor leave. Ontario passed similar legislation in (g) permit organizations, for certain purposes, to use
June 2009. and disclose, without the knowledge or consent of

the individual, personal information related to pro-
spective or completed business transactions;Bill 227, The Employment Standards Code Amend-

ment Act (Unpaid Leave Related to Donating an Organ),
received first reading on May 6, 2010, second reading on (h) provide a framework for organizations to notify
June 15, and third reading and Royal Assent on June 17. The individuals proactively about disclosures of their per-
new organ donor leave became law when Bill 227 received sonal information made in certain circumstances to
Royal Assent on June 17. government institutions; and
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(i) require organizations to report material breaches of HMI Indust r ies  Inc .  v .  Santos ,  (Que.  C .A . ) ,
security safeguards to the Privacy Commissioner and 2010 CLLC ¶210-024
to notify certain individuals and organizations of
breaches that create a real risk of significant harm.

Class Action Against Bank For Unpaid
The amendments are contained in Bill C-29, the Safe- Overtime Certified guarding Canadians’ Personal Information Act, which

received first reading in the House of Commons on May 25,
● ● ● Ontario ● ● ● Fulawka had worked for Scotiabank2010. Subscribers will be notified of the progress of this Bill.
since 1986 in a variety of full-time sales positions, both in
Saskatchewan and Ontario. She applied for a class action
on her own behalf, and on behalf of current and former
employees who worked in full-time front line sales posi-Need To Know tions. Fulawka often worked overtime as part of her regular
job, and she alleged that the culture of the workplace was

Newfoundland and Labrador Minimum such that it was assumed that employees would work
overtime, usually unauthorized. The initial overtime policyWage Increase 
at Scotiabank set out that authorized overtime was paid if
an employee worked more than eight hours in a day orEffective July 1, 2010, the Newfoundland and Labrador
more than 37.5 hours in a week, at one-and-a-half timesminimum wage will increase to $10.00 per hour, up from
the employee’s regular pay. The policy required overtimethe current rate of $9.50 per hour.
to be approved in advance by the employee’s branch
manager or department head, and did not allow forThe minimum wage rates are located in the ‘‘Employ-
approval of overtime after the fact. A new overtime policy,ment Standards’’ section of PAYSOURCE at ¶5710 and ¶5771.
put in place in 2008, allowed for approval of overtime after
it had been worked if the work was critical and prior
approval was not possible. Fulawka alleged that it was an
express or implied term of the contracts of employmentRecent Cases and Rulings that the affected employees would be paid for overtime
worked at one-and-a-half times their hourly rates. In addi-

Consultant with fixed-term contract that tion, she claimed that Scotiabank had been unjustly
became indeterminate was an employee enriched as a result of receiving the benefit of the unpaid

hours worked by the proposed class members, and that
● ● ● Quebec ● ● ● Santos worked for HMI Industries on Scotiabank breached their duty of good faith by failing to
a part-time basis from June 1, 2002 to October 1, 2002. His pay for hours worked and creating a work environment
contract was extended, and one year later it became an where overtime was required.
agreement of indeterminate duration. Santos performed

The motion was allowed, and the action was certifiedhis work under the close supervision of HMI Industries, and
as a class action. It was not plain and obvious that thehe was required to comply in every respect to the policies
causes of action for breach of contract, unjust enrichment,of HMI Industries. Santos worked as a consultant, and he
breach of duty of good faith, and negligence would fail.was allowed to set his own schedule and organize his daily
There was an identifiable class, and the class definition wasactivities. Santos was terminated on January 10, 2005, and
appropriate. There was an evidentiary basis of systemiche was paid the equivalent of a two-month notice of ter-
wrongs giving rise to common issues. The systemic wrongsmination. Santos brought a wrongful dismissal action. The
came from the bank policy, which failed to reflect the reali-trial judge awarded him 18 months’ notice of termination,
ties of the workplace by putting the onus on thefinding that Santos had signed a contract of employment
employees to obtain prior approval for overtime instead ofand there was an employment relationship between the
requiring that the bank ensure that overtime was properlyparties. HMI Industries appealed.
paid. The failure of Scotiabank to establish a system-wide

The appeal was allowed, in part. Given that Santos was procedure to record overtime made it more difficult for the
closely supervised by HMI Industries, and was subject to employees to obtain compensation for their overtime.
their policies, the consulting agreements between the par- There was evidence to demonstrate that the failure to pay
ties were contracts of employment, not contracts for serv- overtime occurred because of the overtime policy, and
ices. Santos did work for various periods for different and that it was the result of systemic conditions, rather than
unrelated employers, but these periods should not be individual circumstances. This was unlike the situation in
combined, and could not be considered as employment Fresco v. Canadian Imperial Bank of Commerce
in the service of HMI Industries. The notice of termination 2009 CLLC ¶210-032. With respect to the allegations that
awarded by the trial judge was excessive. Given that Santos Scotiabank was required to comply with the Canada
had actually worked for HMI Industries for a period of Labour Code, the Code sets out minimum standards, con-
31 months, a six-month notice of termination was reason- tains its own enforcement mechanism, and does not give
able. rise to a civil cause of action. Therefore, the portions of the
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statement of claim seeking to directly enforce the Code There was a parking lot (the ‘‘Lot’’) adjacent to the Dealer-
were struck. Despite this, the Code could be implied into ship where many employees parked their cars. The tax-
the contracts of employment as a matter of fact. Therefore, payer did not require a car in his duties, but occasionally
the requirements of the Code, including the duty to pay drove to work and parked in the Lot, while at other times
overtime for hours worked, and to keep accurate records he took public transit or carpooled with others. After a
of hours worked, were implied terms of the contracts of payroll audit conducted on the Dealership in 2007, some
the class members and were not struck out. employees, including the taxpayer, received a T4 from the

Dealership that ascribed taxable benefits to them for
Fulawka v. The Bank of Nova Scotia, (Ont. S.C.J.), parking in the Lot. The taxpayer was subsequently reas-

2010 CLLC ¶210-025. sessed and the amounts of $1,201.75 and $1,311 were
included in his 2004 and 2005 taxation years, respectively.
The taxpayer argued that the practice of using the Lot was
never discussed with him, that he never expected or
requested that parking be made available to him as part ofEmployee Had Little Independence and
his employment, and if he knew it would form part of hisWas Not Considered a Manager 
remuneration he would not have accepted it. The taxpayer
also argued that the Lot was often used by unidentified

● ● ● Canada ● ● ● Torre was dismissed from her posi- non-employees visiting the neighbouring business.
tion at CIBC for having breached the bank’s confidentiality
rules. Under the Canada Labour Code (the ‘‘Code’’), an

The taxpayer’s appeal was allowed. The Dealership didemployee who believes that he or she has been unjustly
not consider the implications of employees’ use of the Lot,dismissed may file a complaint against the employer, as
and did not have policies in place for the Lot. The Lot didlong as the employee has worked for 12 consecutive
not have any assigned spots for employees and was moremonths. An employee who is a ‘‘manager’’ is excluded
like scramble parking. Therefore, the taxpayer did notfrom this provision of the Code. Torre brought an action for
receive any taxable benefit from the Dealership by virtue ofunjust dismissal. CIBC brought a preliminary motion to dis-
occasionally parking his vehicle in the Lot. The reassess-miss the complaint for lack of jurisdiction, claiming she was
ments of the taxpayer were vacated.a manager. Torre held the position of manager of the

Langelier Banking Centre, and supervised five employees.
The adjudicator determined in an interlocutory decision Long,  (T.C. C.), 2010 DTC 1122.
that he had jurisdiction to hear the complaint. CIBC
brought an application for judicial review.

The application for judicial review was dismissed. Man- Employee’s Use of Free Parking Spaces
ager was not defined in the Code. Therefore, in deter- Constituted Benefits mining whether an employee is a manager, the court will
look at whether the employee had significant autonomy,

The Toronto Parking Authority (the ‘‘TPA’’) gave itsdiscretion, and authority in the conduct of the business of
employees, including the individual taxpayer, B, a freethe employer. The adjudicator in this case made a reason-

able determination based on the facts. Torre had little parking space at work. The Minister included a benefit
independence in her position. She complied with CIBC’s under paragraph 6(1)(a) of the Income Tax Act in B’s
directives concerning discipline, hiring, dismissal, preparing income, and assessed both the TPA and B for Canada Pen-
schedules, and establishing salaries so that the branch’s sion Plan (‘‘CPP’’) contributions on the benefit. B and the
objectives were met by the staff in office. As a result, her TPA appealed to the Tax Court of Canada. The TPA’s other
role was more similar to a supervisor than a manager. affected employees were joined as intervenors.

Canadian Imperial Bank of Commerce v. Torre, (F.C.), The taxpayers’ appeals were dismissed. B and the TPA’s
2010 CLLC ¶210-026. other employees had received from the TPA, by virtue of

their employment, a benefit in the form of a measurable
economic advantage equal to the value of the parking
spaces that they were permitted to occupy. The primary

No Taxable Benefit By Occasionally Parking beneficiaries of this benefit were B and the TPA’s other
employees, and any benefit accruing to the TPA was purelyIn Lot 
ancillary. For CPP purposes, this benefit also constituted a
direct payment from the TPA to B and its other employees.At issue was whether the Minister correctly assessed
The Minister’s assessments were affirmed accordingly.the taxpayer for a taxable benefit for parking under

s. 6(1)(a) of the Income Tax Act for 2004 and 2005. The
The Toronto Parking Authority et al., (T. C. C.),taxpayer was an employee of Adelaide Motors (the ‘‘Deal-

2010 DTC 1139.ership’’), a car dealership where he worked as a mechanic.
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noted that the personal use of an automobile for the pur-Taxpayer Received Economic Advantage
pose of determining if a standby charge had to be includedFrom Free Use of Employer’s parking
in an employee’s income included the following: (1) vaca-

Space tion trips; (2) personal errands; and (3) travel between
domicile and place of work even if the employer required
the employee to use the employer-provided automobileWoods, J. of the Tax Court of Canada dismissed the
to return home. Personal use includes any use by thetaxpayer’s appeal from an assessment including, as a ben-
employee or persons related to the employee if it is not forefit, the value of a free parking pass obtained from his
the purpose of his/her employment. Of course, there is noemployer in his income for 1998, 2002, and 2003 (2009
taxable benefit in respect of the use of the automobile toDTC 1038). Applying Adler v. The Queen (2007 DTC 783)
go directly to a place other than the employee’s regular(T.C.C.), Woods, J. concluded that: (a) the taxpayer’s deci-
place of work (e.g., to meet a client). Note that the automo-sion to drive to work and to use the free parking space (the
bile ceases being available to the employee and producing‘‘Space’’) was a matter of personal choice as opposed to
a standby charge once all the keys of the vehicle have beenthe result of a directive from his employer; (b) the taxpayer
returned to the employer.was the primary beneficiary of the Space; and (c) the value

of that benefit should be the fair market value of the Space.
The taxpayer appealed to the Federal Court of Appeal. Technical Interpretation, Business and Partnerships

Division, March 15, 2010, Document No. 2009-0323081I7
The taxpayer’s appeal was dismissed. By following the

approach taken in the Adler case, Woods, J. was, in effect,
concluding that the taxpayer received an economic advan-
tage from the free use of the Space. Nor did Woods, J. err: Personal Versus Employment Travel 
(a) in rejecting the taxpayer’s argument that the cost of
using the Space eliminated any economic advantage The CRA was asked whether certain travel by an
accruing to him; or (b) in finding that the fair market value employee using an employer-provided vehicle was a tax-
of the Space was the measure of its economic advantage able benefit to the employee.
to the taxpayer. The Minister’s assessments were affirmed
accordingly.

The employee used an employer-provided vehicle to
report to an office location and to travel frequently to

Schroter, (F.C.A.), 2010 DTC 5062. various predetermined school locations in a school district.
The employee was also required to travel to various meet-
ings and conferences throughout the province.

Standby Charge — Use of The CRA stated its long-standing position that travel
Employer-Provided Vehicle between an employee’s home and his/her regular place of

employment is personal travel. Whether a particular loca-
tion is a regular place of employment is a question of fact,The issue the CRA was asked to consider involved pro-
and an employee may have more than one regular placefessionals who, in the course of their employment duties,
of employment. In this case, the employer’s office locationwere required to make interventions. Because those inter-
and the school locations are places of business of theventions were made very early in the morning, they were
employer where the employee regularly reports for work.asked to leave the office with the employer-provided auto-
Accordingly, the use of the employer-provided vehicle tomobile on Friday night after their regular shift, thus avoiding
travel between the employee’s home and these locationshaving to return to the office on Monday morning to pick
would be personal travel and the use of the employer’sup the automobile before going to the client.
vehicle for this travel would give rise to a taxable benefit
under section 6 of the Act.

By proceeding like this, they could make an earlier
intervention on Monday morning. The CRA was asked if

In respect of the meeting and conference locations, itthose professionals would have to include a standby
is a question of fact whether these are regular places ofc h a r g e  i n  t h e i r  i n c o m e  f o r  t h e  u s e  o f  t h e
employment to the employee. If these meetings and con-employer-provided automobile. The CRA confirmed that
ferences are not conducted at the employee’s regularthe professionals would not have to include a taxable ben-
place of employment, the occasional and infrequent travelefit in the form of a standby charge in their income for the
between these locations and the employee’s home woulduse of the automobile on Monday to go from their domi-
not be considered personal travel.cile to the client and from the client back to their domicile.

However, they would have to include one for the travel
from their office to their domicile on Friday night and from Technical Interpretation, Business and Partnerships
their domicile to the office on Tuesday morning. The CRA Division, April 15, 2010, Document No. 2009-0311091E5
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Tax Ruling, Financial Sector and Exempt Entities Divi-Early Retirement Program — Salary Deferral
sion, 2010, Document No. 2009-0352241R3.Arrangement 

The CRA ruled that the early retirement program
described below was a salary deferral arrangement within Group Sickness and Accident Insurance
the meaning of this expression in subsection 248(1) of the

Plan — Pooling of Assets and Use of anAct because the employee covered under that program
Agent would have the right in a taxation year to receive an

amount (called ‘‘deferred amount’’) after that year on
The transactions the CRA was asked to rule onaccount of salary or wages for services rendered during

involved the company ACO and a group of employers cov-that year. The CRA also noted that one of the main pur-
ering their employees and retirees for life under a groupposes of the early retirement agreement was to postpone
sickness and accident insurance plan (the ‘‘Plan’’) that wasthe payment of the tax payable under the Act by the
guaranteed by an insurance policy issued by the insureremployee on the deferred amount regardless of whether
BCO.the services were rendered in the current or prior year. Any

amount that the employee would be entitled to receive
The employers and ACO were the policyholders andunder the early retirement agreement at the end of the

paid the full cost of the insurance premiums. The Plantaxation year would be deemed to be received as a taxable
covered the current employees and retirees of thebenefit during that year for the purpose of applying sec-
employers and ACO. The policy would include thetions 6(1)(a) and 6(11) of the Act. No such benefit would be
employees of the employers of ACO and of the new com-deemed to be received if it was otherwise included in the
pany CCO that retired after a specific date. The employers,taxpayer’s income in the current or preceding taxation
ACO and CCO would sign an agency agreement underyear.
which ACO would act as an agent for their group and open
bank accounts (the ‘‘Fund’’) to pool those contributionsThe details of the proposed early retirement program
required to satisfy their obligations under the Plan inare as follows:
respect of employees and retirees. At the end of each fiscal
period of the Fund, ACO would provide every employer

● The employer does not enter into an individual employ-
with an audited statement of its contributions and share of

ment contract with each employee and only provides
the assets held in the Fund. ACO and each employer would

them with an employment confirmation letter including
remain the owner of the Fund assets in proportion of their

their proposed annual salary.
share and could not shield them from potential claims
from their creditors. The income and gains related to the

● The early retirement program is defined as a program Fund assets would be credited to the Fund and the losses
offered to employees who wish to take an early retire- and expenses incurred in respect of the Fund would be
ment under which their annual salary for a certain deducted. A joint committee composed of members of
number of work years would be apportioned and paid the employers and the two companies would monitor the
over a certain number of years. growth of the Fund. The relationships created between the

employers and ACO should not be interpreted as a trust,
● An employee intending to participate in the early retire- stipulation for another, deposit arrangement, partnership

ment program would proceed as follows in accordance or other similar grouping. ACO and the employer would
with the early retirement agreement: (1) for a certain continue to subscribe to the policy but a new group would
period of time, the employee would continue to per- be created to include the employees having retired after a
form his/her regular employment duties and be entitled specific date. The policy premiums due by ACO and the
to a certain number of vacation weeks; (2) for a certain employers would now be paid from the Fund and a sepa-
period of time, he/she could take consecutive paid vaca- rate invoice would be issued by BCO for the premiums
tion weeks; (3) for a certain period of time, his/her paid for employees having retired after a specific date.
annual remuneration would be reduced but he/she Those retirees would be reimbursed for their eligible med-
would still be entitled to his/her employment benefits; ical expenses by filing claims supported by valid receipts
and (4) from a certain date, the employer-employee directly with BCO. The policy included life insurance pro-
relationship would be terminated and the employee tection for the retirees but none of the premiums could be
could benefit from the early retirement program. The attributed to that coverage since it was entirely paid-up.
main purpose of the early retirement program is to help The purpose of the Fund was to provide a separate
the employees retire early by allowing them to manage accounting for the sums used to pay the policy premiums
their cash flow entries in an optimal way. and ensure the management and investment of the sums

by ACO and the joint committee.
Note that we could not be more specific on the

number of years subject to the deferral and duration of the The CRA was asked if the proposed transactions
periods referred to in the program because that informa- (including the implementation of the Fund and agency
tion was blacked out by the CRA. agreement for the purpose of funding the Plan) would
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trigger a taxable benefit for the above employees and EBP as those terms are defined in subsection 248(1) of Act
retirees in accordance with paragraph 6(1)(a) of the Act, or and that the general anti-avoidance rule described in sub-
alternatively result in the creation of a salary deferral section 245(2) would not apply to the proposed transac-
arrangement (‘‘SDA’’, a retirement compensation arrange- tions. The employees and retirees were entitled to a reim-
ment (‘‘RCA’’) or an employee benefit plan (‘‘EBP’’). The bursement of their medical expenses but did not have any
CRA ruled that the value of any benefit that an employee or right to the employer’s contributions. The existence or cre-
retiree could enjoy as a result of the above transactions ation of their right to insurance benefits did not arise from
could not be included in his/her income under para- an amount on account of salary or wages for services ren-
graph 6(1)(a) of the Act. Subparagraph (i) of that provision dered by them. Note the absence of payments to a custo-
excludes specifically any benefit derived from the dian, which is a necessary condition to have an RCA or EBP.
employer’s contributions to a group sickness or accident
insurance plan. The CRA also ruled that the transactions Tax Ruling, Financial Sector and Exempt Entities Divi-
would not result in the creation of an SDA, an RCA or an sion, 2010, Document No. 2009-0311181R3.


