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In December 2004, the Honourable Joe Fontana, then Minister of Hot News Items
Labour and Housing, announced the appointment of Harry W. Arthurs as Electronic ROEs:

Changes to IssuingCommissioner leading the review of federal Labour Standards, Part III of
Requirements . . . . . . . . . . 6the Canada Labour Code. The establishment of the Review Commission
P.E.I. Amends Date Forwas highlighted in the December issue of the PaySource, No. 114.
Islander Day . . . . . . . . . . . . 6

In the summer of 2005, the Federal Labour Standards Review Com- Need To Know
mission issued a discussion paper outlining the areas under examination/ 2009 Budget Season . . . 7
consideration. The discussion paper was highlighted in the July 2005 issue Alta. Reservists’ Leave
of the PaySource, No. 121. Progresses . . . . . . . . . . . . . . 7

Yukon Reservists’ Leave
In October 2006, the Federal Labour Standards Review Commission, Progresses . . . . . . . . . . . . . . 8

led by Commissioner Harry W. Arthurs released its report titled ‘‘Fairness Minimum Wage:
Reminders: Man., Que.at Work: Federal Labour Standards for the 21st Century’’. The Reports
and Sask. . . . . . . . . . . . . . . . 8contains 172 recommendations to modernize Canada’s labour standards

to better meet the needs of today’s workers and employers. The full Recent Cases/Rulings
report can be found at www.hrsdc.gc.ca/eng/labour/ employ- Just cause for dismissal 9
ment_standards/fls/final/page00.shtml. Reduction of salary

and work hours
Earlier this year, Rona Ambrose, Minister of Labour, announced that constructive dismissal . . 9

she was launching yet more consultations to modernize labour standards Employee not
self-employed . . . . . . . . . . 9under Part III of the Canada Labour Code to ensure that they remain
Director liability . . . . . . . . 10relevant and effective in the 21st-century economy. The consultations will
Taxable Benefits: Travelfollow up on the report ‘‘Fairness at Work: Federal Labour Standards for
Allowance; Deferredthe 21st Century’’ noted above. A discussion paper summarizes recom-
Salary Leave Plan and

mendations from the Federal Labour Standards Review Commission Tax-Free Savings
report and includes questions that are aimed at eliciting responses. Account . . . . . . . . . . . . . . . . 10
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expectations of Canadian workers, employers and govern-
Interested Canadians are invited to provide their com- ments.
ments by May 15, 2009. The discussion paper can be found

The regulatory and policy context has also evolved:at: www.hrsdc.gc.ca/eng/labour/employment_standards /
experience has taught us a great deal about efficient andfls/discussion_paper/page00.shtml.
effective regulatory strategy; there have been major

Subscribers will be notified when the results of the changes to social programs that support workers over the
new consultations are made public. course of their careers; and the pace of change has accel-

erated, making it more difficult for regulators to keep up. So
In order to remind readers of the issues and recom- much has changed that labour standards that once

mendations, portions of the the Executive Summary of seemed appropriate may now seem inadequate; regula-
‘‘Fairness at Work: Federal Labour Standards for the 21st tory machinery that was state-of-the-art 40 years ago may
Century’’ are reproduced below. now be obsolete; and some issues that Canadians are

dealing with in the 21st century had not even appeared on
Why Was This Review Necessary? the horizon in 1965. The issue of work–life balance is a case

in point.
Many significant changes have taken place in Canada’s

workplaces since Part III was enacted in 1965. The inter-
vening decades have seen the rise of a new economy The Principles Underlying the Report 
characterized by startling changes in technology, growing
international economic integration, deregulation, intensi- These complex changes in demography, technology
fied competition and a shift to a knowledge-based and political economy make a careful review of Part III
economy that depends heavily on the effective deploy- necessary. However, employers, workers and commu-
ment of human capital. They have also witnessed enor- nity-based organizations differ as to both diagnosis and
mous changes in the stock of human capital found in prescription. In general, business groups favour less regula-
Canada’s workplaces, in the age, gender, educational, tion; workers and others favour more. The Commission’s
ethnic and cultural mix of the people who work there. And report seeks to maintain a balance between the two posi-
these changes have in turn reshaped the needs, values and tions, based not only on extensive research and consulta-

tion (described below), but also on the 12 principles set
out in Chapter Three.

PAYSOURCE

The fundamental principle of decency at work under-Published monthly as the newsletter complement to PAYSOURCE,
by CCH Canadian Limited. For subscription information, see your lies all labour standards legislation and is the benchmarkCCH Account Manager or call 1-800-268-4522 or (416) 224-2248
(Toronto). against which all proposals must be measured: ‘‘Labour

standards should ensure that no matter how limited his orFor CCH Canadian Limited
her bargaining power, no worker in the federal jurisdictionRICHARD BROWNE, Editor

(416) 224-2224, ext. 6441 is offered, accepts or works under conditions thate-mail: Richard.Browne@wolterskluwer.com
Canadians would not regard as ‘decent’. No worker should

CHERYL FINCH, B.A., LL.B., Director of Editorial
therefore receive a wage that is insufficient to live on; beLegal and Business Markets

(416) 228-6128 deprived of the payment of wages or benefits to whiche-mail: Cheryl.Finch@wolterskluwer.com
they are entitled; be subject to coercion, discrimination,

JIM ITSOU, B.Com., Marketing Manager
indignity or unwarranted danger in the workplace; or be(416) 228-6158

e-mail: Jim.Itsou@wolterskluwer.com required to work so many hours that he or she is effectively
Editorial Board denied a personal or civic life.’’

THEO ANNE OPIE, LL.B.,
Member, Canadian Payroll Association’s

This decency principle must be read alongside aFederal Government Relations Advisory Council
e-mail: Teddy.Opie@wolterskluwer.com number of other important principles. For example,

Canada must maintain the dynamism of its market
PUBLICATIONS MAIL AGREEMENT NO. 40064546

economy in order to sustain high labour standards; regula-RETURN UNDELIVERABLE CANADIAN ADDRESSES TO
CIRCULATION DEPT. tory interventions in that economy must be carefully con-330–123 MAIN ST
TORONTO ON M5W 1A1 sidered and implemented in such a way as to ensure that
email circdept@publisher.com

competing employers operate on a level playing field;
labour standards can and should balance the legitimate© 2009, CCH Canadian Limited

90 Sheppard Ave. East, Suite 300 interests and concerns of workers and employers through
Toronto, Ontario M2N 6X1

a strategy of ‘‘regulated flexibility;’’ and legislation should
be drafted and administered so as to achieve the highest
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possible levels of compliance consistent with the efficient ● The procedural provisions of Part III should be reviewed
use of public resources and the achievement of multiple to ensure that they do not impose unnecessary burdens
public policies. on small and medium enterprises.

● Workers who have been wrongly denied wages or bene-
fits should receive better assistance from the Labour Pro-

The Commission’s Findings and gram in collecting what is owing to them.
Recommendations 

● The government should proclaim into force Bill C-55,
which protects workers’ wages and benefits in the eventThe Commission’s report comprises 11 chapters. The
their employer becomes insolvent. (This recommenda-first three provide general background and analysis.
tion is in force: The Wage Earner Protection Program).Chapter Four deals with several groups whose status under

Part III has been controversial, including autonomous
workers, managers and professionals. Chapter Five deals

Part III and human rights with the formation and enforcement of the contract of
employment, and Chapter Six with the interface between

● In order to ensure full implementation of both humanlabour standards and human rights legislation. Chapter
rights and labour standards, and to make the best use ofSeven — the longest chapter — deals with issues relating to
available resources, the Labour Program and the Cana-control over time, and especially with issues of work–life
dian Human Rights Commission should enter into formalbalance. Chapter Eight deals with termination of employ-
cooperation agreements in order to avoid conflicts andment for business reasons, and with the difficult issue of
overlaps between the two regimes.unjust dismissal. Chapter Nine proposes a whole new

mechanism for enforcing Part III. Chapter Ten asks whether
● Inspectors enforcing labour standards should be allowed

Part III does enough, or does the right things, to protect
to report evidence of violations of human rights legisla-

workers who most need protection. The concluding
tion to the Canadian Human Rights Commission.

chapter, Chapter Eleven, suggests how labour standards
can contribute to the success of a dynamic, modern

● Psychological harassment (bullying) should be dealt with
economy. as part of a broader program of violence prevention

under Part II of the Canada Labour Code, which deals
Key findings and recommendations include the fol-

with health and safety in the workplace.
lowing:

Control over time: the work–life balance 
Coverage 

● Existing statutory standards of an eight-hour workday, a
40-hour workweek and a maximum workweek of● Part III should be amended to provide definitions of key
48 hours should be maintained.terms, including ‘‘employee’’, ‘‘autonomous worker’’

and ‘‘independent contractor’’.
● However, workers need more control over their time at

work and after work in order to fulfill their responsibilities
● Sectoral conferences, described in Chapter Seven,

as family and community members, and employersshould be used to develop special regulations regarding
need more flexible working time arrangements in orderautonomous workers in sectors such as trucking.
to compete in a highly volatile global marketplace. At
present, Part III does not adequately accommodate the● The Labour Program should assume primary responsi-
interests of either workers or employers.bility for maximum hours and working time rules in the

trucking sector.
● One size does not fit all. Airlines, banks and nuclear facili-

ties need different rules governing working hours.
Sectoral conferences of workers and employers should

The contract of employment provide advice to the Minister of Labour so that Part III
requirements can be customized to meet these special

● Employers should provide all workers, including autono- needs.
mous workers and independent contractors, with a
written notice of their status, and should provide ● Employers should be able to seek approval for adjust-
employees with notice of the terms of their employment ments to certain statutory standards directly from their
contract, as well as their rights under Part III. workers, rather than having to make formal applications
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to the Labour Program, as at present. New work- ● Employees should be required to give their employer
place-level procedures should be established to facilitate notice of termination.
meaningful consultations between employers and

● Workers claiming to have been unjustly dismissedworkers. These procedures should be monitored to
should have access to speedier and more user-friendlyensure that employers are complying with them.
procedures.

● To accommodate employers who prefer to work within
the present system of approvals, the Labour Program’s ● Complaints of unjust dismissal should be screened to
procedures for approving adjustments to existing statu- ensure that employers are not subjected to frivolous and
tory standards should be made more transparent and vexatious claims.
efficient.

● Assistance should be provided to employers and
● Some of the problems of adjusting the competing inter- workers who lack legal representation so that they can

ests of workers and employers concerning the regulation better represent themselves in unjust dismissal proceed-
of time can be resolved only outside the context of ings.
labour standards and the employment relationship
because they involve broad aspects of social and eco-
nomic policy. For example, families with two working

Compliance and administration partners depend on child care to maintain their
work–life balance; and programs of income support are

● The best prospects for securing compliance with labourneeded if workers are to be able to take leave to
standards involve programs to educate workers andimprove their education or to look after ill or elderly
employers concerning their rights and responsibilitiesrelatives.
under Part III. Where possible, these programs ought to
be undertaken in cooperation with employer, worker or● While Part III cannot provide the necessary financial sup-
advocacy organizations. However, Labour inspectorsports, it should do what it can to create an awareness of
now spend almost all their time responding to individualthe issues and to enable workers to find some time for
complaints, and very little on educational programs.necessary social and civic functions as well as to accom-

modate religious and cultural needs. New unpaid leaves
● A small minority of ‘‘bad actors’’ is responsible for mostshould be established that will enable workers to deal

intentional violations of Part III. However, at present,with family responsibilities, medical issues, bereavement,
inspectors take virtually no proactive initiatives, such aseducation or court attendance.
audits, to detect possible offences before they occur.

● Provisions in Part III governing maternity, parental and Nor does the Labour Program have the statistical capacity
compassionate care leave should be made more flex- to identify such employers in order to concentrate its
ible. scarce resources on bringing them into compliance. Part

III ought to provide an enhanced and modernized array
● Workers should have a limited right to refuse overtime in of sanctions to deter and punish employers who have

order to meet family obligations and attend scheduled committed repeated and serious offences, such as dis-
educational programs. charging whistle-blowers.

● Workers should be able to request individual accommo-
● While the Labour Program has had some success in

dations concerning their hours and location of work. recovering unpaid wages and benefits for workers, it has
no capacity to deter or punish persistent or egregious

● Vacation leave should be modestly increased for offenders. While prosecution is the remedy provided by
long-serving employees so that Part III reflects wide- the statute to deal with these offenders, the present fines
spread practices in federal sector employment. are derisory and — apparently due to the priorities of the

Department of Justice — no prosecution has in fact been
● Employers should enjoy greater latitude in responding to

brought since 1987.emergency situations.

● The Labour Program ought to appoint a Chief Compli-
ance Officer to coordinate all of its compliance initia-
tives, including analysis, education, audits and enforce-Termination of the contract of employment 
ment proceedings; the latter should be undertaken by
the Labour Program itself, not by the Department of Jus-● Severance pay should be improved for long-service
tice.employees.
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● A new cadre of full-time Hearing Officers ought to be ● Vulnerable workers — especially temporary, part-time,
appointed to provide expert, impartial and independent agency and autonomous workers — are often ineligible
adjudication of all complaints. for the benefits (drug, dental or disability insurance, and

pensions) provided by employers to the full-time, per-
manent workforce. Workers of all kinds employed by
small firms are also unlikely to have access to such bene-

Vulnerable workers fits, as are the proprietors of these firms themselves. The
federal government should investigate the feasibility of

● In general, workers in the federal jurisdiction tend to be
establishing a public or private sector ‘‘benefits bank,’’

higher paid and enjoy better overall working conditions
which would assist vulnerable workers and small busi-

than their counterparts under provincial jurisdiction.
nesspersons to secure coverage.

However, workers with certain demographic characteris-
tics (women, recent immigrants), working in certain

● The federal government should ensure that domestic
industries (trucking, courier services) and under partic- and agricultural workers who enter the country on tem-
ular contractual arrangements (part-time, temporary, porary work permits are treated fairly.
agency and autonomous workers) are more likely than
others to receive very low wages and few benefits, if any. ● The federal government no longer makes its own deci-

sions about a minimum wage; instead, it adopts the min-
● Part-time and temporary workers should receive equal imum wage in each province as its own. The government

pay if they perform the same work as full-time and per- should resume responsibility for ensuring that a proper
manent workers. minimum wage covers the small number of vulnerable

employees in the federal domain who are in need of
● Temporary workers should be entitled to accumulate protection against exploitation or abuse. Rather than

periods of service for the same employer so that they adopt a specific dollar figure, which would likely become
ultimately qualify for statutory benefits that are triggered the subject of debate from time to time, the government
by length of service, such as vacation leave or access to should accept the principle that no Canadian worker
unjust dismissal. They should also be eligible to be con- should work full-time for a year and still live in poverty.
sidered for permanent employment after they have This principle should be translated into practice over a
completed a year’s service, or any longer period nor- phase-in period of several years, during which the fed-
mally required by the employer for probationers. eral minimum wage should be raised until it meets the

low-income cut-off (LICO) index. Thereafter, it should be
● Given contradictory evidence concerning the contractual adjusted at fixed intervals according to an agreed

arrangements of workers employed by temporary place- formula. This is an issue of fundamental decency that no
ment agencies, the government and the industry should modern, prosperous country like Canada can ignore.
cooperate on a study to assess working conditions in the Fortunately, a minimum wage can be established with
temporary placement industry. In the interim, the few, if any, negative consequences on employment in
industry should develop, in consultation with the gov- the federal sector.
ernment, its own code of conduct laying down proper
standards of treatment for temporary workers. Federally
regulated employers, and the federal government itself, Labour standards in a dynamic economy 
should deal only with those agencies that adhere to the
industry code. ● Federal labour standards under Part III are, in important

respects, lower than those in other highly successful
● If agencies fail to pay wages or benefits earned by economies, and are in many respects lower than those

workers while on assignment with client firms, those that actually prevail in some of Canada’s most successful
firms should be liable for any sums owing. enterprises. There is therefore no reason to fear that they

represent a drag on our economy.
● Autonomous workers, most often found in the trucking

sector, are not now covered by Part III. Their conditions ● It is widely accepted that high labour standards and high
of work affect the conditions of their co-workers who are performance workplaces often go hand in hand. How-
covered, and they themselves sometimes need the pro- ever, it does not follow that Part III should be the primary
tections offered by Part III. However, many autonomous means of enhancing productivity and other improve-
workers do not want or need to be covered by all of Part ments in Canada’s economic performance. Rather,
III. Special regulations should be enacted, following a labour standards should be part of a larger ‘‘flexicurity’’
sectoral conference, to permit them to be covered in initiative, which simultaneously provides more flexibility
limited respects. for employers to adapt to changing technologies and



PaySource 6

competitive conditions, while ensuring that workers are Note: Ensure your employees are aware that you will
made more secure by being provided with retraining be submitting their ROEs to Service Canada electronically.If
opportunities as well as other resources needed to your employees want copies of their ROEs, they should visit
adjust to new labour market requirements. the My Service Canada Account page on the Web. From My

Service Canada Account, they can view and/or print copies
● Existing provisions in Part III dealing with group termina- of ROEs on the same day you submit them. To access My

tion represent an important example of the positive Service Canada Account, your employees should visit My
potential of ‘‘flexicurity,’’ and those provisions should be Service Canada Account.
maintained and, in certain respects, improved.

As a courtesy, even though you are no longer required
to print paper copies of ROEs, you should do so if your● The federal government, in cooperation with the prov-
employees ask for them.inces and the workplace parties, should adopt a

broad-ranging and actively managed policy to enhance
I f  your  pay per iod is  weekly ,  b iweekly ,  ortraining for federal sector workers, and in other ways to

semi-monthly, you must issue the ROE Web within 5 daysimprove productivity by promoting high performance
after the end of the pay period when an employee’s inter-workplaces and best practices. As this policy takes hold,
ruption of earnings begins.adjustments will have to be made in Part III to ensure

that workers can take full advantage of the new opportu-
If your pay period is monthly or every four weeks, you

nities it provides. In the absence of such a policy, but in
must issue electronic ROEs on one of the following dates,

acknowledgement of the importance of training, five
whichever is earlier:

days of unpaid leave should be made available to
workers each year for educational purposes.

● up to 5 days after the end of the pay period when your
employee’s interruption of earnings begins; or

● up to 15 days after the first day of the interruption of
Hot News Items earnings.

The new rules for issuing ROE Web are located in theElectronic ROEs: Changes to Issuing
‘‘Record of Employment’’ section of PAYSOURCE at ¶40,015,Requirements 
¶40,027 and ¶40,029.

On March 15, the Government of Canada made two
major changes to the Employment Insurance (EI) Regula-
tions that affect Records of Employment (ROEs). However, Prince Edward Island Amends Date For
the actual amending Regulations were not available until

Islander Day published in the April 1, Canada Gazette.

Last December Prince Edward Island established a new
The changes apply only to ROEs submitted electroni-

statutory holiday effective for 2009. The new statutory hol-
cally through Service Canada’s online services, such as ROE

iday, known as Islander Day, took place on the second
Web. The changes do not affect employers who still issue

Monday in February. The first Islander Day was observed on
ROEs using paper forms.

February 9, 2009.

The Government changed the EI Regulations to Prince Edward Island recently introduced legislation to
respond to requests from the employer community, spe- move the date of Islander Day to the third Monday of
cifically, the Canadian Payroll Association, to align the issu- February in every year. This move was prompted by the fact
ance of electronic ROEs with employer payroll cycles. The that various other provinces celebrate a statutory holiday
changes will reduce the number of amended ROEs on the third and not the second Monday in February.
employers have to issue, and will reduce employer paper
burden by eliminating the need to print and mail copies of Islander Day is considered a public holiday under both
electronic ROEs. the Employment Standards Act and the Retail Business

Holidays Act, so employers should be aware that the rules
If you submit ROEs electronically, you no longer need applying to holiday pay and retail business openings under

to print a paper copy for your employees. When you those Acts apply to Islander Day.
submit ROEs electronically, the data enters Service
Canada’s systems directly, where it is used to process EI The date change for Islander Day is found in Bill 72, An
claims. Act to Amend the Islander Day Act, which received first
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reading on April 22, 2009. Subscribers will be notified of the Newfoundland and Labrador 
progress of the Bill.

The 2009 Newfoundland and Labrador Budget was
presented March 26, 2009, and is reproduced in the
‘‘Budgets & New Developments’’ section at ¶180,168.

Need To Know
Ontario 

2009 Budget Season 
The 2009 Ontario Budget was presented March 26,

Budget season is upon us once again. To date, the 2009, and is reproduced in the ‘‘Budgets & New Develop-
federal government, Alberta, British Columbia, Manitoba, ments’’ section at ¶180,168.
New Brunswick, Newfoundland and Labrador, Ontario,
Prince Edward Island, Quebec, Saskatchewan, the North-
west Territories, and the Yukon have issued their 2009 Prince Edward Island 
Budgets. Highlights of the Budgets relating to payroll are

The 2009 Prince Edward Island Budget of April 16, 2009,reproduced below. As the other provinces/territories issue
presented by Provincial Treasury Minister Wesley Sheridan,their Budgets, they will be added to the list.
contained no new tax increases/decreases affecting payroll.

Federal Quebec 

The 2009 federal Budget was presented January 27, The 2009 Quebec Budget was presented March 19,
2009, and is reproduced in the ‘‘Budgets & New Develop- 2009, and is reproduced in the ‘‘Budgets & New Develop-
ments’’ section at ¶180,166. ments’’ section at ¶180,168.

Saskatchewan Alberta 
The 2009 Saskatchewan Budget was presented

The 2009 Alberta Budget of April 7, 2009, presented by March 18, 2009, and is reproduced in the ‘‘Budgets & New
Minister of Finance and Enterprise Iris Evans, contained no Developments’’ section at ¶180,168.
new tax increases/decreases affecting payroll.

Northwest Territories 
British Columbia 

The 2009 Northwest Territories Budget was presented
February 4, 2009, and is reproduced in the ‘‘Budgets & NewThe 2009 British Columbia Budget was presented Feb-
Developments’’ section at ¶180,168.ruary 17, 2009 and is reproduced in the ‘‘Budgets & New

Developments’’ section at ¶180,168.

Yukon 

The 2009 Yukon Budget of March 19, 2009, presentedManitoba 
by Finance Minister Dennis Fentie, contained no new tax
increases/decreases affecting payroll.The 2009 Manitoba Budget was presented March 25,

2009, and is reproduced in the ‘‘Budgets & New Develop-
ments’’ section at ¶180,168.

Alberta Reservists’ Leave Progresses 

Alberta recently introduced legislation to provide for
New Brunswick reservists’ leave and the following is a summary of the

proposed leave.
The 2009 New Brunswick Budget was presented

March 17, 2009, and is reproduced in the ‘‘Budgets & New The new reservists’ leave is provided for in Bill 1, the
Developments’’ section at ¶180,168. Employment Standards (Reservist Leave) Amendment Act,



PaySource 8

2009 (now S.A. 2009, c. 4) which was previously summa- ● Effective May 1, 2009, the minimum wage will increase by
25 cents to $8.75 per hour; andrized in the February issue of PAYSOURCE, No. 164.

● Effective October 1, 2009, the minimum wage willBill 1 received third reading April 8, 2009 and Royal
increase by another 25 cents to $9 per hour.Assent April 20, 2009. The new leave becomes law when

the Bill is proclaimed in force and subscribers will be noti-
fied when the Bill becomes law.

Quebec 

Yukon Reservists’ Leave Progresses On May 1, 2009, the general minimum wage will
increase to $9 per hour, up from the current general min-
imum wage of $8.50.The Yukon recently introduced legislation to provide

for reservists’ leave and the following is a summary of the
proposed leave. The minimum wage for persons who receive gratuities

will increase to $8 per hour, up from the current rate of
$7.75 per hour.

The new reservists’ leave is provided for in Bill 67, the
Act to Amend the Employment Standards Act which was

Finally the minimum wage payable to an employeepreviously summarized in the March issue of PAYSOURCE,
assigned mainly to non-mechanized operations relating toNo. 165.
the picking of raspberries, strawberries or apples will
increase as follows:

Bill 67 received second reading March 30, 2009 and
subscribers will be notified of the progress of the Bill.

(1) for an employee assigned to the picking of
raspberries: $0.553 per 250 ml container;

(2) for an employee assigned to the picking of
Minimum Wage Changes Reminders for strawberries: $0.251 per 551 ml container;
Man. Que. and Sask. 

(3) for an employee assigned to the picking of apples:
The new minimum wage rates are located in the

‘‘Employment Standards’’ section of PAYSOURCE at ¶5710,
(a) for dwarf apple trees: $1.33 per bushel,

¶5771, ¶5811, ¶5812, ¶5814, and ¶5821.

(b) for semi-dwarf apple trees: $1.65 per bushel, and

(c) for standard apple trees: $1.89 per bushel.Manitoba 

Manitoba Regulation 5/2009, which was registered on
January 12, 2009, amends the Employment Standards Regu-

Saskatchewan lation (Man. Reg. 6/2007) to increase the minimum wage
for standard hours of work twice in 2009. The current min-
imum wage rate in Manitoba is $8.50 per hour. The amend- On May 1, 2009, the general minimum wage will
ments to the Employment Standards Regulation increase increase to $9.25 per hour, up from the current general

minimum wage of $8.60.the minimum wage rate as follows:
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an employee, not a general contractor. The professionalRecent Cases and Rulings
corporation was merely the vehicle for receiving payment
and it was Therrien who was the employee. The judge thenActs Disrupting Business Were Just Cause
found that the change to part-time work constituted con-

For Dismissal structive dismissal, and awarded him 12 months’ reason-
able notice (see 2007 CLLC ¶210-023). The companies

● ● ● Ontario ● ● ● Kellett was promoted to a senior
appealed.

management position of Director of Operations for Avante
Mazda. Kellett was responsible for managing on a The appeal was dismissed. There was no palpable or
day-to-day basis the core operations of Mazda, which overriding error by the trial judge in his decision respecting
included sales and service. Kellett was terminated for just appropriate length of reasonable notice, amount of dam-
cause, resulting from a number of incidents. Kellett made ages, and effect of mitigation. However, the Court of
comments to female staff members which were sexual in Appeal noted that the trial judge awarded judgment
nature, or had a sexual connotation. As a result of com- against Gagnon. Since it was the companies that retained
plaints by the female staff members, an investigation was Therrien and none of the invoices for services were
undertaken which resulted in Mazda issuing a warning directed against Gagnon, that aspect of the appeal was
letter to Kellett, and suspending him for one day with pay. allowed, and judgment against Gagnon was reversed.
Kellett had also received a written warning in the past
about his poor attitude and leadership skills as a result of Therrien and H.R. Therrien Professional Corporation v.
his negative comments about his employer and his work True North Properties Ltd., Grandin Manor Ltd., Grand
responsibilities. At the time that Kellett was fired, he was Central Manor Ltd., The Greenview Inn Ltd., The Green-
informed in confidence that an employee was being laid wood Inn (Winnipeg) Ltd., The Greenwood Inn Ltd., and
off. Despite being asked not to disclose this confidential Gagnon, (Alta. C.A.), 2009 CLLC ¶210-018.
information to anyone, Kellett told the employee that he
was about to be laid off. Another employee feared that his
job was in jeopardy as a result of a comment by Kellett and Taxpayer Had to be Regarded as Employee
was told by Kellett that a number of employees had been
terminated when they had not. Kellett was terminated. He The taxpayer was highly skilled in helicopter and heavy
brought a wrongful dismissal complaint. transport aircraft maintenance. He accepted an assignment

with Elbit and worked with the Venezuela Air Force super-
The complaint was dismissed. The Court found that vising a project relating to F-5 aircraft (the ‘‘Project’’). After

Kellett had engaged in a number of acts that disrupted the his contract with Elbit was signed, the taxpayer incorpo-
business, and which were specifically designed to cause rated a corporation (the ‘‘Company’’) in order to avoid
the employer economic harm. Kellett had repeatedly personal liability while supervising the Project. In assessing
breached his obligations to his employer as its most senior the taxpayer for 2003 and 2004, the Minister denied him
operational manager and one of its two most senior the OETCs claimed on the ground that, in supervising the
employees. Therefore, there was just cause for dismissal. Project, he was not an independent contractor, but could

reasonably be regarded as an employee of Elbit, but for the
K e l l e t t  v .  A v a n t e  M a z d a ,  ( O n t .  S . C . J . ) , existence of the Company. The taxpayer appealed to the

2009 CLLC ¶210-017. Tax Court of Canada.

The taxpayer’s appeal was dismissed. The taxpayer was
Reduction of Salary and Hours of Work Elbit’s employee throughout, enjoying only the degree of

independence from Elbit that any competent professionalWas Constructive Dismissal 
employee would have. The taxpayer’s contract with Elbit

● ● ● Alberta ● ● ● Therrien was hired to work full-time stipulated that the parties were intending to enter into an
as an accountant for a group of companies owned by independent contractor relationship, but that intention
Gagnon. Therrien was paid a monthly salary and kept reg- was not consistent with the facts, since the taxpayer
ular office hours. A few weeks after he was hired, he asked obtained from Elbit a number of benefits normally associ-
if he could use his professional corporation to receive his ated with employees, e.g., definite salary, regular hours,
remuneration. As a result of a continuing cash crisis, duty to work overtime, paid vacations, and reimbursement
Gagnon informed Therrien that his salary would be of expenses, including travelling costs. Nor was the tax-
reduced, and that he might have to work on a part-time, as payer free to work for anyone else while engaged on the
needed basis, instead of full-time for the company. Viewing Project, which was the taxpayer’s only job at the time. In
this as constructive dismissal, Therrien left and sued for conclusion, the Project was Elbit’s business, not that of the
wrongful dismissal. The trial judge found that Therrien was taxpayer, and the taxpayer had to be regarded as Elbit’s
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employee, but for the existence of the Company. The Min- deductions from her income under ss. 8(1)(h), 8(1)(h.1),
ister’s assessments denying the taxpayer the OETCs and 8(1)(j ) but would be subject to some limitations
claimed were affirmed accordingly. described in ss. 13(7)(g), 67.2, and 67.3. On the other hand,

if all the costs were covered by the allowance, it would be
Gillespie, (Tax Court of Canada), 2009 DTC 1056. considered reasonable unless: (1) the calculation of the

allowance was not based exclusively on the number of
kilometres driven in the course of employment (as per
s. 6(1)(b)(x) of the Act); or (2) the employee received anTaxpayer Was Inside Director — Did Not
allowance and a reimbursement in respect of the sameMeet Requisite Standard of Care 
automobile expenses (as per s. 6(1)(b)(xi)). A reasonable
allowance would be excluded from the employee’sThe Minister assessed the taxpayer personally for the
income under s. 6(1)(b)(vii.1) of the Act but would alsounremitted source deductions for 1999, 2000, and 2001 of
prevent her from claiming the additional deductionsMTS, a corporation of which he was a director. The tax-
described in ss. 8(1)(h), 8(1)(h.1), and 8(1)(j ). The CRA con-payer appealed to the Tax Court of Canada.
firmed in Technical Interpretation No. 2007-0228521I7 that
allowances paid in accordance with the above guidelinesThe taxpayer’s appeal was dismissed. The taxpayer was
were considered reasonable and were therefore not tax-an intelligent and experienced business person. He was
able.also an inside director, since he was the president of MTS,

and then its CEO, and he was involved in its day-to-day
Technical Interpretation, Business and Partnershipsmanagement. He assumed the risk that MTS would not be

Division, January 26, 2009, Document No. 2008-0303901I7able to remit its source deductions and, hence, he could
(French document).not blame its failure to make these remittances on any

third party. He knew of MTS’s financial problems and did
not act reasonably when continuing to finance its opera-
tions while its source deductions remained unremitted, all Deferred Salary Leave Plan — Conditions 
the while hoping that funds would become available to it.
The taxpayer, therefore, did not meet the requisite stan- The CRA was asked to review the extracts of a collec-
dard of care to prevent MTS’s source deductions from tive agreement and the details of a plan which allowed
remaining unpaid. The Minister’s assessment was affirmed employees to defer their salary to fund a leave of absence,
accordingly. and confirm if the arrangement was a deferred salary leave

plan (‘‘DSLP’’) meeting all the conditions listed in Regula-Comparelli, (Tax Court of Canada), 2009 DTC 1057.
tion 6801(a) and not a salary deferral arrangement (‘‘SDA’’)
defined in s. 248(1) of the Act. For an SDA, the deferred
salary would be included in the employee’s income in the

Reasonableness of Travel Allowance — year it was earned, not in the year it was received. For a
DSLP, the same deferred salary would be taxed in the yearDepreciation of Automobile 
it was received, not in year it was earned. The CRA

The issue the CRA was asked to comment on involved restricted its comments to the information contained in
an employee of the ‘‘Fédération de la santé et des services the plan, noting contradictions between the information
sociaux du Québec’’ who, in the course of her employ- contained in the plan and the collective agreement.
ment, had to travel to visit patients in City A. For such travel, Because the employer applied only for a technical interpre-
she was paid an allowance of $0.43 per kilometre for the tation and not an advance income tax ruling, the CRA
use of her automobile in accordance with a guideline could only provide general comments on the DSLP condi-
issued by the Quebec Government Treasury Board. The tions and could not confirm with certainty the tax implica-
CRA was asked if the allowance was reasonable and if its tions of the plan for the employer and the participating
determination had to take into account the depreciation of employees. The main conditions required from a DSLP and
the automobile. The CRA confirmed that, to be considered the extent to which they were met by the above plan are
reasonable, the allowance had to cover all the costs related discussed below.
to the use of the automobile and compensate the
employee for expenses like depreciation, insurance, ● The terms of the plan must indicate clearly that its main
financing, and fuel. If the allowance did not cover all such purpose is to allow an employee to finance a leave of
costs, it would not be considered reasonable and would absence by deferring his salary, as outlined in Regulation
be treated as follows for tax purposes: (1) the employee 6801(a)(i). For that reason, the plan cannot be used to
could not exclude the allowance from her income under provide benefits to the participating employee after
s. 6(1)(b)(vii.1) of the Act; and (2) she could claim additional retirement and the employee does not have the discre-
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tion to leave the plan early to have access at any time to ● They must indicate that the leave of absence must begin
the deferred salary that has accumulated in the plan. immediately after the deferral period which cannot be
Note that the plan could specify special circumstances longer than six years. The CRA noted that this would not
(e.g., financial hardship) where the employee would be prevent an employee from taking a leave of absence in
allowed to withdraw from the plan and recover his the second year of a three-year plan and from financing
deferred salary. The CRA confirmed that the plan should that leave of absence in part with deferred salary (first
be changed to indicate clearly that it will not be used to year) and in part with salary advances to be reimbursed
provide retirement benefits to the participants, and also later on (third year). All the amounts would be included
that the early withdrawal of participants will only be in his income under ss. 5(1) and 6(3) of the Act. The CRA
allowed in specific circumstances and be subject to the disagreed with the employer that an employee on a
complete discretion of the employer. In the case of an leave of absence, parental leave, or disability, could still
early withdrawal, the deferred salary and cumulative participate in the plan and start his leave of absence
unpaid interest must be included in the participant’s upon his return to work. In this particular case, there
income for the year of withdrawal. would be no deferral period before the leave of

absence, which would be funded only through salary
advances; therefore, there would be no DSLP.● They must indicate the percentage of an employee’s

salary that will be deferred (i.e., maximum 331/3% for any
given year, as per Regulation 6801(a)(ii)) and for what ● They must be consistent with the rules governing the
period this deferral will take place (i.e., the deferral minimum leave of absence period, which are outlined in
period cannot exceed six years, as per Regulation Regulations 6801(a)(i)(A) and 6801(a)(i)(B): if the leave of
6801(a)(i)). Note that the portion of salary being deferred absence permits the full-time attendance of an
and the deferral period may be less than the above employee at a designated educational institution, the
limits. Because the six-year time limit is not indicated absence must be for at least three consecutive months;
clearly in the plan, the CRA confirmed that the plan in any other case, it must be for at least six consecutive
should be modified to state that the deferral period months. Even if there is no maximal limit to the leave of
would not exceed six years and that all amounts con- absence, the deferred amounts must still be paid to the
tained in the plan would be paid to the employee no employee in the first taxation year after the deferral
later than the first taxation year beginning after the period. Of course, if the plan ceases for any reason to be
deferral period. There are normally two ways to structure a DSLP in a given taxation year, the deferred amounts
a salary deferral: (1) deferral of a fixed percentage of the and unpaid interest must be paid to the employee and
employee’s salary for a given number of years before the included in his income for that year.
leave of absence followed by a receipt of the cumulative
salary deferral by the employee during the leave of ● They must indicate that the employee must return to his
absence; and (2) receipt of a fixed percentage of the regular employment with the employer for a period that
employee’s salary during both the deferral and leave of is not less than the leave of absence period. The plan
absence periods. does not appear to require an employee to return to his

regular employment if he takes his leave of absence in
● They must indicate how the amounts deferred by the the last year of the plan which is contrary to the wording

participating employee will be held for his account. In of Regulation 6801(a)(v). The terms of the plan should be
accordance with Regulation 6801(a)(iv)(A), the amounts changed accordingly to indicate that the employee must
may be paid by the employer to a trust constituting an return to his regular employment for a period at least
employee benefit plan (‘‘EBP’’) for the purpose of the Act equal to the duration of the leave of absence regardless
(see IT-502). If this is the case, the trust must pay to the of when that leave of absence is taken in relation to the
employee, for each year during the deferral period, all plan period. Note that, if the employee worked full-time
the net income earned by the trust for the employee before the leave absence, he would also have to return
(i.e., interest less administration expenses of the EBP). In full-time (not part-time) after the leave of absence to
accordance with Regulation 6801(a)(iv)(B), the deferred meet the condition under Regulation 6801(a)(v). If it was
amounts may be held otherwise than through an EBP obvious at the time of participating in a DSLP that the
(i.e., normally by the employer). If this is the case, any employee never intended to return to his regular
interest or other amounts that are deemed to be earned employment with his employer after the leave of
for the account of the employee must be paid to the absence, the deferred salary amounts would be included
employee in the year in which they are earned. Interest in the employee’s income for the year they were earned,
or other amounts paid to an employee are treated as not the year they were received, and the CRA would
employment income reportable on a Form T4 and sub- reassess the employee for those preceding taxation
ject to income tax deductions. years. If the employee decided in the middle of the plan
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period to accept some early retirement package (and guidance is provided in IT-529 — Flexible Employee Benefit
not to return to his regular employment) the deferred Programs. The CRA states that while paragraph 24 of IT-529
amounts would be included in his income for the year provides comments on how flex credits can be used to
during which he accepted the package. However, this

contribute to a registered retirement savings plan (‘‘RRSP’’),
would not be the case if the individual could not, for

these comments can equally apply to a contribution to acircumstances beyond his control, return to his regular
tax-free savings account (‘‘TFSA’’). Paragraph 24 providesemployment after his leave of absence.
that generally that where an employee chooses to use flex

Note that a DSLP is an agreement between an credits towards an RRSP, the amount received in order to
employer and an employee, and that the question of make the contribution to the RRSP must be included in the
whether there is an employer-employee relationship is a

employee’s income, but the employee will be entitled to a
question of fact. For more details on this topic, see CRA

deduction, to the extent permitted under the rules gov-Guide RC4110.
erning RRSPs. If the employee chooses to receive a portion

Technical Interpretation, Financial Sector and Exempt of his or her flex credits in order to contribute to a TFSA, the
Entities Division, February 4, 2009, Document No. employee would include the amount received in income
2008-0292771E5. as salary or wages when it is received and would be subject

to normal withholdings. However, the amount contributed

to the TFSA would be subject to the rules governing TFSAsFlexible Employee Benefit Program — Tax
and thereby would not be deductible.Free Savings Account (TFSA) 

Income Tax Rulings Directorate, November 18, 2008,Although the Act does not contain specific provisions
applicable to flexible employee benefit programs, general Document No.2008-0272891E5.


