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The Canada Employment Insurance Commission recently released Hot News Items

the Report of the Chief Actuary to the Employment Insurance Commis- B.C. Accelerates
Personal Tax Cuts . . . . . . 3sion on the Employment Insurance (EI) premium rate and maximum
Sask. Increasesinsurable earnings.
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The Report is part of the EI rate setting mechanism announced in Need To Know
2005 and first used to set the EI rate for 2006. The rate setting mechanism Quebec Reservists

Leave Progresses . . . . . . . 4requires that the Canada Employment Insurance Commission set the
P.E.I. Minimum Wagepremium rate taking into account three factors:
Increase . . . . . . . . . . . . . . . . 5

● the principle that the premium rate should generate just enough pre-
Recent Cases/Rulings

mium revenue to cover payments to be made for that year: the
Wrongful Dismissal and

‘‘break-even’’ point; Wallace Damage
Award Upheld . . . . . . . . . 5

● the report from the Employment Insurance chief actuary. The chief Overpayment of
Withholding Taxes Paidactuary calculates the break-even point and it is included in the report;
on Behalf of

and Non-Resident
Corporations . . . . . . . . . . . 6

● any public input. EI Premiums and CPP
Contributions . . . . . . . . . . 6

In setting the break-even point, a further number of benchmarks are Health Expense
Account as a Privateto be considered by the chief actuary:
Health Services Plan . . . . 6

Per Diem Amounts to
● The break-even point is determined on a forward-looking basis. Any

Attend Committee
annual or cumulative surplus, deficit or any notional interest credited to Meetings . . . . . . . . . . . . . . . 7
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Finally, the annual EI premium rate is also subject to
the following factors:

● Any changes announced on or before October 14 that
would affect the calculation of the break-even rate must

● In any given year, the premium rate cannot change by
be considered. (Such things would include enhance-

more than 0.15% ($0.15 per $100 of insurable earnings)
ments to EI benefit programs that would affect cost pro- from the previous year’s rate.
jections and thus the break-even point.)

● Therefore, since the 2008 premium rate was set at 1.73%,
the 2009 premium rate shall not be less than 1.58% and● On or before September 30 of each year, the Minister of
not greater than 1.88%.Finance is to provide to the chief actuary and the Com-

mission the most current forecast values of the eco-
nomic variables that are relevant to calculate the pre-
mium rate for the following year. These include things

Preliminary 2009 EI Premium Rates such as active labour force, number of employed,
number of unemployed, annual labour income, and

The following are the break-even rates:
unemployment rate.

● 1.73% (the same as for 2008) is the forecasted Employ-
● Other assumptions are also calculated: ratio of regular ment Insurance break-even rate for 2009 for residents of

benefits to unemployed, proportion of self-employed provinces without a Provincial Plan (all of Canada except
workers, maximum insurable earnings, average weekly Quebec); and
earnings, premium reductions granted to wage-loss pro-

● 1.38% (compared to 1.39% for 2008) is the forecastedgrams, pilot projects, employment benefits and support
Employment Insurance break-even rate for 2009 formeasures, premium refunds, benefit repayments, and
residents of provinces with a Provincial Plan (Quebec)administration costs.
(calculated as 1.73% minus the premium reduction of
0.35% (compared to 0.34% for 2008) granted for Provin-
cial Plans).PAYSOURCE
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Saskatchewan Announces Personal TaxHot News Items
Reductions 

British Columbia Accelerates Personal Tax
On October 21, 2008, Saskatchewan announced a

Cuts 
reduction in personal income taxes. Lower taxes will come

in the form of increased personal exemptions — the

amount of money a person can earn before starting to payAs part of the British Columbia Budget of February 19,
2008, the introduction of the Revenue Neutral Carbon Tax, income tax.
required off setting Tax Reductions (See the Budgets and
New Development section of PAYSOURCE ¶180,164.)

The Basic Personal Exemption and the Spousal Exemp-

tion will each increase by $4,000 while the Child Tax Credit
The bottom two provincial personal income tax rates amount will increase by $2,000 per child. This will mean a

were to be reduced effective for the 2008, 2009 and subse- tax saving of $440 per year for an individual, or $1,320 per
quent tax years. The rate reductions were to have resulted year for a working family with two children.
in a tax cut for all taxpayers of about two per cent in 2008
and five per cent in 2009 on income in the first two tax

As well, the Saskatchewan Sales Tax Credit is enhancedbrackets, up to about $70,000 in taxable income.
and renamed the Saskatchewan Low-Income Tax Credit,

retroactive for 2008. It is intended to help lower income
On October 22, 2008, British Columbia announced residents including those on fixed-incomes, many of

that the personal tax cuts would be accelerated, and made
whom pay no provincial income tax (seniors, students,

retroactive to January 1, 2008. There will be a five per cent
others).personal income tax reduction retroactive to January 1,

2008. This includes the two per cent tax cut that took effect
July 1, 2008 as well as the planned three per cent reduction The details of the changes to the Low-Income Tax
that was to take effect January 1, 2009. Taxpayers will see Credit are as follows:
the retroactive benefit on their 2008 tax return. It will put an
additional $144 million in the pockets of British Colum-

● Basic and spousal tax credits increased to $216 perbians.
person, and $84 per child for up to two children;

The Table below shows the provincial personal
● Maximum tax credits provided to eligible families with

income tax rates prior to the rate cuts and the new rates for
children increased to $600 per year;2008 and subsequent tax years.

● Income thresholds where tax credits begin to be2008
reduced increased to $28,335, up from a low of $13,935;British
andPrior to Columbia

Taxable Income Changes Tax Rate

● Lower income individuals no longer penalized for

earning less than $7,200.

The increase in personal tax credits is retroactive toup to $35,016 . . . . . . . . . . . . . . . . . . 5.35% 5.06%
January 2008 and the tax reductions for 2008 will be real-

$35,016.01–$70,033 . . . . . . . . . . . . 8.15% 7.70% ized when taxpayers file their 2008 tax returns in the spring

of 2009.
$70,033.01–$80,406 . . . . . . . . . . . . 10.50% 10.50%

Effective January 1, 2009, income tax withholdings will$80,406.01–$97,636 . . . . . . . . . . . . 12.29% 12.29%

be adjusted to reflect the higher personal tax credits. This
Over $97,636 . . . . . . . . . . . . . . . . . . . 14.70% 14.70% will mean greater take-home pay for Saskatchewan tax-

payers.
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● if the employee is credited with 12 months of uninter-2009 WCB Maximum Assessable Earnings 
rupted service, to take part in a Canadian Forces opera-

As of this update, we have received confirmation of tion outside Canada, including preparation, training, rest,
the following 2009 WCB maximum assessable earnings

and transportation from the reservist’s place of residencefigures.
and back, for a maximum period of 18 months;

● Alberta* — $72,600;
● to take part in a Canadian Forces operation in Canada

● British Columbia — $68,500; whose purpose is to provide assistance in the case of a

major disaster within the meaning of the Civil Protection
● New Brunswick — $55,400;

Act, to aid the civil power, on request of the Attorney
● Nova Scotia — $49,400; General of Quebec under the National Defence Act, or

to intervene in any other emergency situation desig-
● Ontario — $74,600;

nated by the government;
● P.E.I. — $47,500;

● to take part in annual training for the period prescribed
● Quebec* — $62,000; by regulation or, if no such period is prescribed, for a

period of not more than 15 days; or
● Saskatchewan — $55,000;

● to take part in any other Canadian Forces operation as● N.W.T./Nunavut — $72,100

prescribed by regulation.
* The Alberta and Quebec rates are preliminary and

may be subject to change. To take advantage of the leave, the employee would

be required, where possible, to give the employer at leastThe new maximum assessable earnings figures have
four weeks’ written notice of the reason for the leave, thebeen incorporated into PAYSOURCE in the ‘‘Workers’ Com-

pensation’’ tab division at ¶80,005. date it is to begin, and its duration. The employee would

be able to return to work before the expected date after

giving the employer at least three weeks’ written notice. On

request, the employee would be required to provide theNeed To Know
employer with any document justifying the employee’s

absence. An employee who is absent on reservist leave forQuebec Reservists Leave Progresses 
a period greater than 12 weeks would not be permitted to

Just prior to the Quebec Legislature adjourning for the be absent again on reservist leave before the expiry of a
summer break, the Legislature introduced a Bill to provide

period of 12 months from the date of his or her return tofor Reservists Leave and other miscellaneous amendments
work. The annual vacation entitlement provisions of theto labour standards.

Act would be amended so that, if an employee is absent
The amendments are contained in An Act to amend

on reservist leave at the end of the 12 months following the
the Act respecting labour standards principally with regard

end of a reference year, the employer may either defer theto reservists which received first and second reading June
employee’s annual leave entitlement or pay the indemnity18, 2008. The Bill which was previously summarized in the

July issue of PaySource, No. 157 received third reading for that leave.
October 23, 2008.

An employee would not be entitled to take reservist

leave if his or her absence would endanger the life, health,

Reservists Leave or security of other employees or cause destruction or

serious deterioration of certain property, or in a case of
Employees who are also reservists of the Canadian

superior force, or if the absence is inconsistent with theForces will have the right to be absent from work, without
employee’s professional code of ethics.pay, for one of the following reasons:
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and vacation and holiday pay for 8 years (see 2006 CLLCMiscellaneous Amendments 
¶210-035). Number 7 Sales appealed.

Bill 98 also proposes to make several other amend-
ments to the Act, including: The appeal was dismissed. The trial judge’s conclusion

that Evangelista had been constructively dismissed was
● permitting persons to be considered as spouses for the based on findings of fact, specifically that the employer’s

purposes of the Act even if they temporarily cease to unilateral changes to the compensation constituted a fun-
cohabit or if one of them is required to live permanently damental breach of the employment contract that entitled
in another place for health reasons or because of impris- Evangelista to consider himself constructively dismissed.
onment; and The Court also did not interfere with the trial judge’s award

of 15 months’ damages, along with 3 months’ Wallace
● stipulating that an employee who intends to take pater- damages. With respect to the award of vacation and hol-

nity leave must give the employer three weeks’ written iday pay, the Employment Standards Act requires an
notice stating the expected dates of the leave and of the employer to give an employee time off work for public
return to work. holidays and vacation and to pay the employee for that

time off. While salespeople paid by commission that nor-
mally work away from the employer’s business are exempt
from these provisions of the Act, this exemption did notMinimum Wage Reminder 
apply to Evangelista, who only spent one day each week
away from the employer’s premises buying and selling cars
at an auction.Prince Edward Island 

Evangelista v. Number 7 Sales Limited, (Ont. C.A.),On October 1, 2008, the minimum wage increased to
2008 CLLC ¶210-039.$8.00 per hour, up from the previous level of $7.75 per

hour. Employer’s failure to make pension
contributions and provide written contract

The new minimum wage rates are located in the not constituting constructive dismissal 
Employment Standards section of PAYSOURCE at ¶5710 and
¶5800.

● ● ● Saskatchewan ● ● ● Hlewka began working for the
Moosomin First Nation as a primary teacher in December
2003, at which time she was told that she would be pro-
vided with a written contract of employment and that she

Recent Cases and Rulings would be eligible for benefits, including contributions to
the employee pension plan. Despite several requests,

Wrongful dismissal and Wallace damage Hlewka was never given a written contract, and no contri-
butions were made to her pension plan. She signed theaward upheld 
appropriate pension plan documents, but her employer

● ● ● Ontario ● ● ● Evangelista began working for failed to implement the process in order that three per
Number 7 Sales in 1988 as its used car sales manager, cent of her salary be contributed, as required. Hlewka was
where he was compensated at the rate of 30 per cent of offered a different position for the next school year, but
gross sales. In April 2003, Number 7 Sales proposed that his chose to stay with the Moosomin First Nation. However,
compensation formula be reduced from 30 per cent to 18 she eventually resigned in March 2005. Hlewka claimed
per cent, effective December 2003. Evangelista was disap- that there was a ‘‘stench’’ in the school that made her
pointed and hurt by the reduction, but accepted the new quite ill and that she had no choice but to resign. She
compensation package. In March 2004, Number 7 Sales brought a claim for constructive dismissal.
proposed further reducing his compensation from 18 to 9
per cent of gross profits, as it was concerned that Evange- The claim was dismissed. Moosomin did promise to
lista was making too much money in comparison to others provide a written contract of employment to Hlewka and
in similar positions in the business. Evangelista did not offered to contribute to the employees’ pension plan for
accept this change, and soon after he went on leave from her benefit but neither of these promises was fulfilled.
work for depression. After a number of meetings where Despite the fact that the failure to make the required con-
nothing further was resolved, Evangelista brought an action tributions to the pension plan was due to the negligence of
for wrongful dismissal. The trial judge found that he had the employer, there was no evidence of any economic
been constructively dismissed, and awarded him 15 basis for that negligence. Its failure to make the contribu-
months’ notice, along with 3 months of Wallace damages tions could be compensated by damages and was not
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significant enough to be a fundamental breach and repudi- Sentinel Hill No. 29 Limited Partnership et al.,
ation of the employment contract. Similarly, the lack of a 2008 DTC 6568.
written employment contract did not vary the contract
itself and was not a fundamental breach. While there was
no constructive dismissal, Hlewka was awarded damages Employment Insurance Premiums and
for Moosomin’s failure to make the pension plan contribu-

Canada Pension Plan Contributions tions.

Overpayments of Employment Insurance premiumsHlewka v. Moosomin Education and Moosomin First
and Canada Pension Plan contributions by an individual areNation, (Sask. Prov. Ct.), 2008 CLLC ¶210-040.
refunded when the individual files his or her personal tax
return. In a situation the CRA was asked to comment on,
the individual made double payments of Employment

Taxpayers’ action against CRA for alleged Insurance premiums and Canada Pension Plan contribu-
overpayment of withholding taxes paid on tions as a result of a change of jobs with the same

employer. The CRA notes that under subsection 82(2) ofbehalf of non-resident corporations
the Employment Insurance Act: ‘‘The employer shall notdismissed 
make any deduction as or on account of the person’s
premiums for a year if in that year the insurable earningsThe appellants were Ontario limited partnerships
paid by that employer to the person have reached theformed to participate in tax-sheltered investments in film
maximum yearly insurable earnings’’.and television productions with non-resident film studios.

The appellants deducted certain payments made to the
A similar provision does not exist, however, under thenon-residents and remitted withholding tax under Part XIII

Canada Pension Plan legislation. Therefore, only the dupli-of the Income Tax Act (the ‘‘Act’’) on these payments to
cate Employment Insurance contributions could bethe CRA, on behalf of the non-residents. Under an agree-
avoided.ment between the appellants and the non-residents, the

payments made to the non-residents were grossed up by
Technical Interpretation, Business and Partnershipssufficient amounts so that the appellants effectively

Division, August 6, 2008, Document No. 2008-0279631E5.absorbed the Canadian withholding tax. Subsequently, the
CRA reassessed the appellants, denying the deductibility of
a portion of the non-resident payments. Since these pay-
ments were non-deductible, no withholding tax was owed Eligibility of a Health Expense Account as a
in respect of them. The appellants brought an action Private Health Services Plan 
against the CRA for unjust enrichment, seeking a return of
the withholding tax remitted on the non-deductible pay- The situation the Canada Revenue Agency (CRA) was
ments. The CRA made a motion to have the action dis- asked to comment on involved the implementation of a
missed as a matter of law and for lack of jurisdiction. The health expense account (HEA) and its qualification as a
motions judge granted the motion, and the appellants ‘‘private health services plan (PHSP)’’ within the meaning of
appealed. that term under s. 248(1) of the Act. Under this arrange-

ment, an amount would be determined for each
The appeal was dismissed. The Court found that the employee at the beginning of the year and would be used

appellants had no cause of action against the CRA. to reimburse his medical expenses described in paragraph
Although the appellants may have suffered the deprivation, 4 of IT-339R2. The amount would be a nominal reference
and the CRA may have been unjustly enriched, only the amount entirely paid by the employer and any unused
non-residents could seek any refund of an overpayment of portion at the end of the year would not be reimbursable
withholding tax. The Act provides that the liability for the to the employee. At the beginning of a year, an employee
tax is the non-residents’. The gross-up clause contained in would be allowed to allocate a portion of his annual salary
the agreement between the parties was a private arrange- increase to his HEA to improve its value. The CRA was asked
ment, and did not affect the parties’ legal relationships with to comment on the tax implications for the employees of
the CRA. The fact that the remedy provided for is only for the contributions made by the employer to their HEA, and
non-residents is consistent with the scheme of Part XIII of the attribution of a portion of their annual salary increase
the Act. Part XIII provides a complete procedural code for to that account.
the return of non-resident withholding tax where tax has
been paid under mistake or without liability. With respect Regarding the first question, the CRA confirmed that,
to jurisdiction, any application must be made to the Tax provided the HEA is structured as a PHSP and meets all the
Court of Canada, not the provincial court. conditions described in IT-339R2 and IT-529, the contribu-
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tions of the employer to the HEA would be excluded from Per Diem Amounts to Attend Committee
the employees’ income under s. 6(1)(a)(i) of the Act. A PHSP Meetings 
is an insurance plan and would include all the following

In a situation considered by the CRA, the members of aelements: undertaking by one person, to indemnify
committee receive a per diem amount for attending com-another person, for an agreed consideration, from a certain
mittee meetings plus a per-kilometre allowance to coverloss or liability in respect of an event, the happening of
travel expenses. The committee is required to meet at leastwhich is uncertain. Coverage of a PHSP is limited to hospital
once per month. It is the CRA’s view that the per diem

care or expense, or medical care or expense which would
amounts would be included in committee member’s

be eligible as a medical expense by virtue of s. 118.2(2) of income as employment income.
the Act (see IT-519). The question of whether the HEA is a
PHSP is a question of fact which can only be determined With regard to the per-kilometre allowance, this would

also generally be included in a committee member’safter a careful review of the terms and conditions of the
income if the amount is paid for travel between the indi-HEA and employment contracts. The HEA is not an insur-
vidual’s home and the places where the committee meets.ance plan if the risk is low that the full amount of the
Although the committee meets in different locationsflexible credits allocated to the employee every year will
throughout the area, it is the CRA’s view that ‘‘the placesnot be reimbursed to him some day. If this is the case, the
where such meetings are held will be considered to be

HEA is not a PHSP and the benefits received under the plan
regular places of employment’’. The CRA notes that sub-

must be included in the employee’s income. The flexible section 81(3.1) may apply to exclude the per-kilometre
credits paid by an employer in a PHSP at the beginning of a allowances from a committee member’s income if the
year are not taxable to the employee if they have no individual had other employment or carried on business
redemption value and if the employee did not pay any- and the part-time duties as a committee member required
thing of value to acquire them. A contribution to a PHSP is the individual to travel not less than 80 kilometres from

both the individual’s ordinary place of residence and thebased on either a lump-sum amount or a percentage of
person’s other place of employment or business.the employee’s salary. Adopting a method using a reason-

able salary estimation to determine the flexible credits may
Technical Interpretation, Business and Partnerships

well not affect the eligibility of the HEA as a PHSP.
Division, August 26, 2008, Document No. 2008-0273351E5.

Regarding the second question, the CRA confirmed
that the tax implications resulting from the reduction or

Travel Expense Allowance —splitting of the employee’s annual salary increase to obtain
Reasonableness additional flexible credits in his HEA would depend on his

right to that increase under his employment contract. If the
The issue reviewed by the CRA involved an individual A

reduction of the salary increase takes place in the course of
who was both an employee and the shareholder of the

a new employment contract, the additional contributions
company ACO. A received a travel expense allowance of

by the employee may not be taxable but if they take place $0.50 per kilometre for traveling between the place of busi-
in the course of an existing contract that would be renego- ness of ACO (which was also his principal residence) and a
tiated to reduce the employee’s salary and allocate him distribution centre to make deliveries using a company
more flexible credits in respect of the HEA, the value of vehicle. The CRA was asked if the allowance was reason-
those additional credits would be added to the able or would have to be included in A’s income. The CRA

was also asked if a similar allowance paid to a volunteer ofemployee’s income. The benefits received from those
ACO for the use of his automobile would be consideredadditional flexible credits would be deemed to have been
reasonable and deductible from ACO’s income. Regardingacquired through salary deductions. Paragraph 9 of IT-529
the first question, the allowance would not be consideredstates clearly that, where an employee forgoes a negoti-
personal in nature since the travel was between ACO’s

ated salary increase, vacation, bonus, or any other amount
place of business and another place of work. It would thus

to which he is entitled to receive additional flexible credits,
qualify for the exception in s. 6(1)(b)(vii.1) of the Act.

the amount of remuneration forgone must be included in Expenses for travel between an employee’s residence and
his income in the year in which the amount is converted to his place of work are normally considered non-deductible
credits. personal expenses, as discussed in paragraph 46 of IT-522R.

However, travel expense allowances are exempted under
Technical Interpretation, Business and Partnerships s. 6(1)(b)(vii.1) of the Act in two situations: (1) if the

Division, August 21, 2008, Document No. 2008-0272241E5. expenses are incurred to travel between two places of
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work, or (2) if they are incurred in the course of performing bile. Regarding the second question, the allowance would
employment duties. The CRA noted that the allowance be deductible provided it was incurred by ACO to earn
rates prescribed under Regulation 7306 would be consid- business or property income, as required by s. 18(1)(a) of
ered reasonable in calculating an automobile allowance the Act.
under s. 6(1)(b) of the Act. However, different rates could
be used if they were more representative of the actual Technical Interpretation, Business and Partnerships
costs incurred by the taxpayer for the use of his automo- Division, August 29, 2008, Document No. 2007-0257661E5.


