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changes that will affect the process. What follows is a snapshot of this
2008 WCB Max. Ass.year’s changes and what to expect for 2008. In addition, we are providing
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our annual checklist to assist in ensuring nothing is left unfinished by the
end of February 2008. Need To Know
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New codes have been created for the ‘‘Other Information’’ area of Reservists’ Leave: N.B.
and Ont. . . . . . . . . . . . . . . . 7the T4 slip. These codes are mandatory for 2007.

Yukon Bereavement
● Code 81: Placement or employment agency workers gross earnings Leave . . . . . . . . . . . . . . . . . . . 8

Min. Wage Reminder . . 9
● Code 82: Drivers of taxis or other passenger-carrying vehicles gross

earnings Recent Cases/Rulings

Six cases on a variety
● Code 83: Barbers or hairdressers gross earnings of issues including:

Wrongful dismissal;
Responsibility of● Code 84: Public transit pass
employment agency
for employee fraud;In addition, Code 85, Employee-paid premiums for private health
Independent

services plans, has been added to provide an area to report these contractor and
amounts. This code remains optional. remittance obligations 9–11
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behalf of the employee that are reported as a taxable ben-Tax Credit for Public Transit Passes Expanded
efit (Other Information, code 40).

Individuals are entitled to a non-refundable tax credit
for public transit passes bought for travel that occurs after
June 30, 2006. An employer-paid transit pass is eligible for Changes to Pension Adjustment (PA)
the non-refundable tax credit as long as the amount of the (Box 52) Reporting for 2007 
monthly (or longer duration) pass is included in the

In 2005, the Minister of Finance proposed several mea-employee’s income as a taxable benefit.
sures related to registered pension plans (RPPs), registered
retirement savings plans (RRSPs) and deferred profit sharingFor 2007,  the public transit pass has been expanded
plans (DPSPs). Such changes affect the reporting of Pensionto include costs for:
Adjustments for year-end and should be reflected accord-
ingly for year-end reporting.● weekly passes if there are at least 4 consecutive weekly

passes in a 28-day period. Each weekly pass must give
The following are the current limits which became lawthe holder the right to unlimited public transit use within

through the passage of Bill C-48, an Act to implementan uninterrupted period of 5 and 7 days; and
certain provisions of the budget tabled in Parliament on
February 23, 2005. These limits should be used when

● the use of an eligible cost-per-trip electronic payment
determining and calculating 2006 and subsequent years’card. An eligible cost-per-trip electronic payment card is
pension adjustments to be reported in Box 52 of the T4a card that is: used for at least 32 one-way trips during an
(Pension Adjustments are not reported on the RL-1).uninterrupted period not exceeding 31 days; and issued

by a public transit authority that records the cost and
usage and provides a receipt to that effect.

Defined Benefit RPPs: Maximum Pension Benefit (Per Year
of Service)* Enter the total of amounts paid by the employee (for

example, through payroll deductions) to purchase public
● 2007 —  $2,222.22transit passes. Also include amounts that you paid on

● 2008 —  $2,333.33
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* Defined benefit RPPs maximum Pension Adjustments ● an increase in the maximum amount for retirement
based on limits using the maximum benefit (pension ben- income.
efit � 9) - $600 = Maximum PA. Maximum PA limit in 2007 =

It is important that your employees and all benefi-$19,400, 2008 = $20,400, 2009 = $21,400, and for 2010 it will
ciaries of amounts that you pay as a payer receive notifica-be indexed to average wage growth.
tion from you of the changes (other than the change in the
basic amount). Employees or beneficiaries who indicatedCRA Principal Changes for 2008 
any of those amounts on the last form TP-1015.3-V they
submitted to you may complete the 2008-01 version of
form TP-1015.3-V.Increase in the Amounts for Quarterly

Remitting 
Higher thresholds for the three income tax brackets

Starting in 2008, the average monthly withholding
For 2008, the income tax rates applicable to the threeamount (AMWA) threshold — which is used to determine

income tax brackets remain at 16%, 20% and 24%. How-an employer’s entitlement to make quarterly remittances
ever, the thresholds that determine the bracket in which anof payroll deductions — has increased to $3,000.
individual’s taxable income is situated have been raised:

Revenu Québec Changes for Year-End
● The 16% rate applies to taxable income of $37,500 or

Filing less. (The threshold was previously $29,290.)

● The 20% rate applies to taxable income over $37,500 but
Changes Made to the RL-1 Slip not over $75,000. (The threshold was previously $58,595.)

As the ‘‘Action Emploi’’ program has ended, income ● The 24% rate applies to taxable income over $75,000.
earned through the program may no longer be reported in
box O of the RL-1 slip. The code corresponding to this
income (RW) has been removed from the list of codes to Increase in the Amounts for Determining the
be used in the ‘‘Code (case O)’’ box of the slip. Remittance Frequency (Annual or Quarterly) 

Effective in 2008, the total amounts of source deduc-
tions and employer contributions used to determineNew Name for the FNFMO 
whether you may be authorized to make remittances

Since the coming into force of the Act to amend the annually or quarterly have been increased:
Act to foster the development of manpower training and

● If the total of your source deductions and employer con-other legislative provisions on June 8, 2007, the Fonds
tributions for 2007 did not exceed $2,400 (instead ofnational de formation de la main-d’oeuvre (FNFMO) has
$1,200) or Revenu Québec estimates that to be the casebecome the Workforce Skills Development and Recogni-
for 2008, you may be authorized to make remittancestion Fund (WSDRF). Consequently, the contribution to the
annually.WSDRF replaces the contribution to the FNFMO.

● If your average monthly remittance for 2006 or 2007 didPrincipal Changes for 2008 
not exceed $3,000 (instead of $1,000) and you have ful-
filled your fiscal obligations over the last 12 months, you
may be authorized to make remittances quarterly.Source Deductions Return

(Form TP-1015.3-V) 

Indemnities for Industrial Accidents — CSST The Source Deductions Return (form TP-1015.3-V) has
been revised to take into account the following changes:

Beginning in 2008, the amounts that you continue to
pay to an employee who is absent from work following an● an increase in the basic amount;
industrial accident are to be treated differently from the
way they were previously treated.● the restructuring of the amount for children enrolled in

post-secondary studies and of the amount for other
In short, if you continue to pay amounts to such andependants;

employee before or after the decision of the CSST, you
● the restructuring of the amount for a person living alone; cannot then retroactively designate as income replace-
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ment indemnities the remuneration paid in the current of all Manitoba employers currently pay this tax. The new
year or in a previous year. For further information, see sec- higher threshold benefits one-third of those paying: 200
tion 12.1 in version 2008-01 of the Guide for Employers employers will be fully exempted and an additional 600
(TP-1015.G-V). will pay less tax.

Particulars concerning amounts paid before 2008:
Where the decision of the CSST is rendered in 2008 for an 2007 Year-End Checklist 
accident that occurred before 2008 and, in accordance

● Run your year-end reports early in trial mode to updatewith the instructions in a previous version of the Guide for
any erroneous situations. It would not be prudent to waitEmployers, you treated certain amounts paid before that
until you need the reports to find that something isdecision as deemed indemnities, you must consider the
incorrect. Many service bureaus have the capacity to runamounts paid before 2008 as advances of indemnities or
reports and trial T4s and year-end slips to assist in deter-loans. Instructions on how to proceed, depending on
mining issues early.whether those amounts were reimbursed to you by the

employee, are given in section 12.1.3 in version 2008-01 of
● The current edition of the Employers’ Guide Payrollthe Guide for Employers (TP-1015.G-V).

Deductions and Remittances (released in late
November) is available online. Note that its sister publi-
cation, Employers’ Guide — Taxable Benefits, is no longerTaxable Benefits 
automatically mailed to any employer who reported tax-
able benefits in the previous filing year. All guides areInternet user fees: You must include the allowance
available through the CRA Web site at www.cra-arc.gc.ca.paid to an employee for Internet access fees in the

employee’s income. However, a reimbursement or pay-
● If you have Quebec employees, download necessaryment of such fees does not constitute a taxable benefit if

guides such as the RL-1 Guide and the current Guide foryou are the principal beneficiary of the access and the
E m p l o y e r s  f r o m  t h e  M R Q  W e b  s i t e  a t :employee’s personal use does not result in additional fees.
www.revenu.gouv.qc.ca/eng/index.asp.If the employee is the principal beneficiary of the reim-

bursement or payment or if the employee’s personal
● Order any required year-end slips and summary forms

Internet use results in additional fees, the value of the
from the CRA and/or Revenu Québec immediately.

employee’s benefit, including the applicable taxes, must be
included in boxes A and L of the employee’s RL-1 slip.

● Obtain approval from the CRA or Revenu Québec for
creating a laser version of any year-end reporting forms

Cellular telephone user fees: You must include the
(T4/T4A/RL-1).

allowance paid to an employee for cellular telephone user
fees in the employee’s income. However, a reimbursement

● For those using the Web to file year-end slips, ensure
or payment of such fees does not constitute a taxable that you have or that you obtain your Web access code.
benefit if you are the principal beneficiary of the access and
the employee’s personal use does not result in additional ● Include all payroll cheques with a 2007 date in the
fees. If the employee is the principal beneficiary of the year-to-date totals for 2007. Include any manual cheques
reimbursement or payment or if the employee’s personal in these totals. Review the last pay periods of the current
cellular telephone use results in additional fees, the value year and the first pay period of the next year to ensure
of the employee’s benefit, including the applicable taxes, that all payments with the pay date for the current year
must be included in boxes A and L of the employee’s RL-1 are included in the current year’s T4s, T4As and RL-1s, as
slip. applicable. Cheques/deposits dated in the new year are

reported in the next taxation year.
Other Changes 

● Remove all 2007 cancelled cheques/deposits from the
above totals. You must issue an amended 2006 T4 if a

Manitoba Payroll Tax 2006 payroll cheque was cancelled in 2007. Include the
effect of manual or cancelled cheques/deposits on pen-

Effective January 1, 2008, the payroll exemption under sionable and insurable earnings and on CPP/QPP contri-
the Health & Post-Secondary Education Tax levy is raised butions and EI premiums for both the employee and the
from $1 million to $1.25 million of annual payroll. In addi- employer.
tion, the threshold below which employers pay a reduced
rate is raised from $2 million to $2.5 million. The full year ● Balance Revenu Québec remittances to the year-to-date
revenue impact of this measure is $-7 million. Less than 5% sum of employee tax and QPP deductions and employer
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QPP, health services fund, compensatory tax (financial year, or where QPP pensionable earnings (as reported
institutions only), Commission des norms du travail con- on the RL-1) are higher than T4 box 14, taxable income.
tributions (the employment standards contribution), and

● Balance source deduction remittances made for the cur-the training tax contribution (Fonds national de forma-
rent taxation year to the PD7A/TPZ-1015.R remittancetion de la main-d’oeuvre).
statements ( i f  applicable), the payroll register
year-to-date totals, and the T4/T4A/RL-1 run totals.● Report an amount in RL-1 box G, pensionable earnings,

where an amount is reported in RL-1 box Q, deferred
Theo Anne Opie is a member of the Canadian Payrollsalary or wages, where the employee turned 18 in the

Association’s Federal Government Relations Advisoryyear, or where the employee received CPP or QPP disa-
Council and writes for PAYSOURCE.bility benefits for part of the year.

● Include the appropriate amounts for all taxable benefits
on the T4, T4A and RL-1 forms. Remember that private Hot News Items
health services plans and AD&D are taxable in Quebec,
but not federally. Also remember, on the T4 slip, taxable 2008 EI Premium Reduction 
benefits amounts are entered in generic boxes along
with a specific code representing the type of benefit The maximum reductions possible, in each category,
provided. For more information, check the current edi- for short-term disability leave plans which employees can
tion of the Employers’ Guide — Taxable Benefits. use for personal illness or pregnancy/parental leave, are set

out below.
● Check to ensure that the insurable earnings multiplied

by the 2007 EI premium rate of 1.80% equals the pre-
General Reductions (All of Canada Exceptmiums reported in T4 box 18. Insurable earnings are only
Quebec) reported in T4 box 24 when these differ from taxable

income reported in T4 box 14.
● Category 1: Paid Sick Leave Plans — employees may earn

at least one day per month worked, to at least a 75-day● Review T4/T4A/RL-1s to ensure no negative amounts are
maximum. The rate is 1.244, savings of $0.49 per $100present. Negative amounts indicate the current year’s
insurable earnings.taxable income has been incorrectly stated. Corrections

to previous year’s slips may be necessary.
● Category 2: Enhanced Paid Sick Leave Plans — employees

may earn at least one and two-thirds days per month
● If you provide group term life insurance taxable benefits

worked, to at least a 125-day maximum. The rate is 1.169,for former employees, you always have to prepare a T4A
savings of $0.56 per $100 insurable earnings.slip, even if the benefit is less than $500. However, if you

are the administrator or trustee of a multi-employer plan,
● Category 3: Weekly Indemnity Plans — employees may

and you provide taxable benefits under the plan to
have a potential benefit of at least 15 weeks’ duration.

employees or former employees, you have to prepare a
The rate is 1.180, savings of $0.55 per $100 insurable

T4A slip only if the benefit exceeds $25.
earnings.

● Calculate and report the correct value of the 2007 Pen-
● Category 4: Public-Parapublic Weekly Indemnity Plans —

sion Adjustment on the T4, box 52. See the Employers’
employer is a public or parapublic employer with a

Pension Adjustment Calculation Guide published by the
potential benefit of at least 52 weeks’ duration. The rate

CRA for complete instructions.
is 1.163, savings of $0.57 per $100 insurable earnings.

● Use the formula in the back of either the Employers’
Guide Payroll Deductions and Remittances or the 84th Quebec Reductions 
edition (effective January 1, 2007) of the Payroll Deduc-
tions Formulas for Computer Programs to verify your The rates and multiples indicated below are applicable
CPP contributions and EI premiums (the 85th edition, to employers who deduct QPIP premiums from the salaries
effective July 1, 2007, only addresses changes to the tax of all employees reported under the payroll account that
formulas). has been assigned a reduced rate.

● Report an amount in T4 box 26, pensionable earnings, If you are an employer who deducts QPIP premiums
where the employee turned 18 or 70 in the year, from the salaries of some of your employees and others
received CPP or QPP disability benefits during part of the who are reported under the same payroll deductions
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account are not subject to these premiums, your reduced 2008 WCB Maximum Assessable Earnings 
rate must be recalculated based on the percentage of your
employees who pay QPIP premiums. If you have not As of this update, we have received confirmation of
already been contacted by the Employment Insurance Pre- the only outstanding 2008 WCB maximum assessable earn-
mium Reduction Program regarding this rate adjustment, ings figure. The 2008 maximum assessable earnings figure
you are advised to contact the Program immediately. for the Yukon is $74,100.

● Category 1: Paid Sick Leave Plans — employees may earn The new Yukon maximum assessable earnings figure
at least one day per month worked, to at least a 75-day has been incorporated into PAYSOURCE in the ‘‘Workers’
maximum. The rate is 1.206, savings of $0.18 per $100 Compensation’’ tab division at ¶80,005.
insurable earnings.

● Category 2: Enhanced Paid Sick Leave Plans — employees
may earn at least one and two-thirds days per month Need To Knowworked, to at least a 125-day maximum. The rate is 1.112,
savings of $0.28 per $100 insurable earnings.

Federal Royal Assent of Bill C-28 
● Category 3: Weekly Indemnity Plans — employees may

Bill C-28, Budget and Economic Statement Implemen-have a potential benefit of at least 15 weeks’ duration.
tation Act, 2007, is now S.C. 2007, c. 35. Bill C-28 includesThe rate is 1.127, savings of $0.26 per $100 insurable
the remaining measures from the 2007 federal Budget thatearnings.
were released as draft legislation on October 2, 2007; other
measures relating to foreign affiliates that fulfill proposals● Category 4: Public-Parapublic Weekly Indemnity Plans —
contained in several comfort letters relating to foreign affili-employer is a public or parapublic employer with a
ates; and the proposals from the Economic Statementpotential benefit of at least 52 weeks’ duration. The rate
2007, released on October 30, 2007. Bill C-28 also imple-is 1.105, savings of $0.29 per $100 insurable earnings.
ments the GST rate reduction to 5%, effective January 1,
2008. See PaySource, No. 149 dated November 2007.The new 2008 EI premium reduction rates have been

incorporated into the ‘‘Employment Insurance’’ section of
PAYSOURCE at ¶35,615 et seq.

Nova Scotia Expands Compassionate Care
Leave 

CRA Announces First Quarter Interest Rates
Nova Scotians will have greater access to compas-

The first quarter interest rates were recently confirmed sionate-care leave because of new regulations in the
by the Canada Revenue Agency (CRA). Effective Jan- Labour Standards Code.
uary 1, 2008 through March 31, 2008, the rates will be:

The regulations will make the definition of a family
● 8% for interest on unremitted employee income tax member for compassionate-care leave in the Labour Stan-

source deductions, unremitted CPP and EI contributions, dards Code consistent with the federal government’s defi-
unpaid penalties, overdue personal income tax pay- nition for the Employment Insurance compassionate-care
ments and insufficient income tax instalment payments; benefit.

● 6% for interest payable on income tax refunds and over- The regulations expand the definition to include a sib-
payments; and ling, grandparent, grandchild, in-law, aunt, uncle, niece,

nephew, foster parent, ward, guardian or a gravely ill
● 4% for deemed interest when computing the taxable person who considers the employee to be like a family

benefits on employee or shareholder loan provisions. member.

The first quarter interest rates have been incorporated Previously, the Labour Standards Code only included
into PAYSOURCE in the ‘‘Employee Benefits’’ section at spouses, common-law partners, children, step-children,
¶20,155 and ¶20,600, the ‘‘ Statutory Deductions — parents and parents-in-law.
Employer Remittances’’ section at ¶24,304, the ‘‘Statutory
Deductions — Tax’’ section at ¶27,020 and the ‘‘Year-End The new compassionate-care regulations will take
Reporting’’ section at ¶65,686. effect January 17, 2008.
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ment to the employee’s former position at the end of theQuebec Expands Family Care and Sick
period of absence, rights related to the employee’s partici-Leave 
pation in group insurance and pension plans, and return to
work rights in the case of dismissal or layoff.Bill 58, An Act to amend the Act respecting labour

standards with regard to absences and leave, expands sick
Bill 58 (now S.Q. 2007,c. 36) received first reading

leave and family care leave entitlements for Quebec
November 27, 2007, second reading December 6, 2007,

employees to include leave where an employee or
third reading December 14, 2007 and Sanction (the

employee’s child suffers a serious bodily injury following a
Quebec version of Royal Assent) December 18, 2007.

criminal offence or disappears, or where the employee’s
child or spouse dies as the result of a criminal offence or
commits suicide.

New Reservists’ Leave Legislation 
Bill 58  allows an employee with at least three months’

New Brunswick and Ontario have joined Nova Scotia,service to be absent from work without pay for up to 104
Prince Edward Island, Manitoba and Saskatchewan, whoweeks if the employee suffers a serious bodily injury fol-
have already amended their respective employment stan-lowing a criminal offence. However, the employee is not
dards legislation to protect reservists’ jobs.entitled to take the leave if it may be inferred from the

circumstances that the employee was probably a party to
The new Canadian Forces Reservists’ Leaves have been

the criminal offence or probably contributed to the injury.
incorporated into PAYSOURCE in the ‘‘Employment Stan-
dards’’ tab division at ¶5928 and ¶5934.

In order to take the leave, the employee must advise
the employer as soon as possible of the intended leave
and the reasons for the leave. The employee must furnish

New Brunswick documentation justifying the absence, if so requested by
the employer. The employee may return to work intermit-

The Province of New Brunswick recently introduced
tently or on a part-time basis if the employer so consents.

legislation to protect the civilian jobs reservists’ leave
behind when they are serving their country either at home

Various rights guaranteed to employees taking other
or overseas.

forms of sick or accident leave will be applicable to this
new leave, including the right to reinstatement to the Amendments to the current legislation would allow
employee’s former position at the end of the period of reservists to be away on unpaid leave for up to 18 months
absence, rights related to the employee’s participation in and return to their previous position or to a position at a
group insurance and pension plans, and the employee’s similar level. In order to meet eligibility requirements, the
right to defer his or her vacation days or be indemnified for applicant must have at least six months of employment
lost vacation. with their employer and provide them with the notice of

the length of their leave. In addition, documentation from
The Bill  also allows an employee to be absent from the Canadian Armed Forces and from the employee

work without pay for up to 52 weeks if the employee’s requiring leave will be provided upon the request of the
child or spouse commits suicide or if the employee’s child employer.
disappears, or up to 104 weeks where the employee’s
child suffers a serious bodily injury following a criminal The new Reservists’ Leave is contained in Bill 11, An Act
offence, or the employee’s child or spouse dies as a result to Amend the Employment Standards Act, which received
of a criminal offence. However, as above, the employee is first reading November 28, 2007, second reading
not entitled to take the leave if it may be inferred that the December 4, 2007, third reading December 19, 2007 and
employee or the victim was in some way responsible for Royal Assent December 20, 2007.
the outcome.

In order to take the leave, the employee must provide Ontario 
the employer with reasonable notice of the intended
leave, and at the request of the employee, the leave may The Ontario government has passed legislation to pro-
be divided into weeks. vide job-protected leave for military reservists. Such leaves

would be available for reservists serving on certain
As above, various rights already guaranteed to domestic operations, such as search and rescue operations

employees taking other forms of sick or accident leave will or national disasters such as flood relief or ice storms, as
be applicable to this leave, including the right to reinstate- well as for international deployments.
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The new Reservists’ leave is contained in Bill 2, Fairness position if it still exists, or to a comparable position if it
for Military Families Act (Employment Standards and does not.
Health Insurance), 2007 which received first, second and
third reading, and Royal Assent, December 3, 2007.

Yukon Bereavement Leave ChangesBackground 
Progress 

Military reservists are currently not protected by legisla-
tion to ensure they can return to their civilian jobs or a

Bill 38, the Act to amend the Employment Standards
comparable job with the same employer when a tour of

Act, repeals the previous definition of ‘‘immediate family’’
duty is completed. The new legislation provides this pro-

for the purposes of entitlement to bereavement leave, andtection.
replace it with a definition of ‘‘family member’’ which
includes some new classes of relatives.

Requirements for Leave 
The previous definition of ‘‘immediate family’’ in sub-

section 60(1) of the Yukon’s Employment Standards ActTo qualify for the leave a reservist must have worked
included:for their employer for at least six consecutive months. All

employers covered by the Employment Standards Act,
2000, regardless of size, would be required to provide the

. . . a spouse, parent, child, including a child to whom the
leave to eligible employees.

employee stands in the place of parent, brother, sister,

father of a spouse, mother of a spouse, stepmother,
Reservists would be entitled to a leave period neces- step-father, grandparent, grandchild, son-in-law,

sary to engage in the operation they are deployed to. In the daughter-in-law, and any relative permanently residing
case of international operations this would include any in the employee’s household or with whom the
pre-deployment or post-deployment activities required by employee resides . . .
the Canadian Forces.

The new definition of ‘‘family member’’ for the pur-The reservist would be required to provide reasonable
poses of entitlement to bereavement leave in addition to anotice, in writing, before beginning and ending the leave,

and may be required to provide proof of service if spouse or common-law partner, children, or grandparents,
requested by the employer. adds those persons who are members of a class of persons

prescribed in the compassionate care benefit sections
The proposed legislation would allow employers to (specifically subsection 41.11(1)) of the federal Employment

postpone the reservists’ reinstatement for two weeks or Insurance Regulations. Such persons include:
one pay period, whichever is later.

● stepsiblings or siblings-in-law;A reservist’s employer would not have to pay the
reservist while he or she is on leave and would not be
required to continue any pension or benefit plan contribu-

● stepgrandparents, or grandparents-in-law;
tions for the duration of the leave. However, if the
employer chose to postpone the return date, the

● aunts, uncles, nieces, or nephews of the employee oremployer would be required to make benefit contribu-
tions during this additional period of time. the employee’s spouse or common-law partner; and

The reservist’s seniority and length of service credits
● a current or former foster parent, foster child, ward, orwould continue to accumulate during the leave.

guardian of the employee or the employee’s spouse or
common-law partner.

Job Protection Upon Return 
Bill 38 received first reading on October 29, 2007,

second reading December 3, 2007, third readingUpon the reservist’s return from leave, the employer
December 10, 2007 and Royal Assent December 13, 2007.would be required to reinstate the reservist to the same



PaySource9

whether Engels was an employee or an independent con-Minimum Wage Change/Reminders 
tractor. In the tax ruling, there was no dispute on this issue

The new minimum wage rates are located in the between Engels and Merit, and Engels had no reason to
‘‘Employment Standards’’ section of PAYSOURCE at ¶5505, appreciate that the position he was taking might be signifi-
¶5534 and ¶5540. cant in a future claim. Therefore, fairness dictated that the

original result should not be binding in the new context.
There was no injustice imposed on Merit in relitigating the
issue of whether Engels was an employee when his rela-Ontario 
tionship was terminated. Merit had not relied, to its detri-
ment or otherwise, on any representation of Engels. In fact,On March 1, 2008 the minimum wage will increase to

$8.75 per hour, up from the current level of $8.00 per hour. it had advanced its own position that he was not an
employee.

Engels v. Merit Insurance Brokers Inc. and Berry, (Ont.Saskatchewan 
S.C.J.), 2007 CLLC ¶210-046.

On January 1, 2008, the minimum wage will increase to
$8.25 per hour, up from the current level of $7.95 per hour.

Conduct warranted warning, not dismissal 

● ● ● Manitoba ● ● ● Ewert was employed by West Park
Manor as a psychiatric nurse from 1998 until January 6,Recent Cases and Rulings
2003. On that date, she was given a letter telling her that
she was terminated for cause. While there was no reasonPrior tax ruling was not a bar to wrongful
given in the letter for her dismissal, West Park Manordismissal action 
claimed that Ewert was terminated because it determined

● ● ● Ontario ● ● ● Engels worked as an insurance that allegations against Ewert of patient abuse had merit.
broker through Merit Insurance Brokers, and they had a Two of the residents of West Park Manor alleged that they
working relationship from 1994 until 2001. In 1999, Rev- had been abused by Ewert while under her care, and, in
enue Canada determined that Engels was an employee, addition, there were a number of other incidents cited
not an independent contractor as he had claimed. Merit where Ewert allegedly treated residents in a rough or
was concerned about the implications of this ruling, so it

uncaring manner. Given the zero-tolerance policy for
was Merit who appealed the tax ruling, not Engels. On

abuse of the residents by members of the staff of West Park
appeal, Revenue Canada found Engels to be an indepen-

Manor, it was determined that Ewert had to be terminated.dent contractor. When Engels was terminated by Merit in
Ewert brought a claim for wrongful dismissal.2001, Merit took the position that Engels could not solicit

his former clients, although in a court action it was deter-
The claim was allowed. The Court accepted that themined that he could. Engels then brought an action against

witnesses testifying against Ewert were truthful, fair, andMerit for damages for wrongful dismissal and negligent
balanced. Despite that, the conduct complained of wasinfliction of emotional suffering. Merit moved for an order

striking out the statement of claim as failing to disclose any not egregious enough to justify summary dismissal. While
reasonable cause of action, since Engels was not an Ewert did have some occasional lapses in her behaviour,
employee. she was found to have fulfilled her duties in a satisfactory

manner. She was sometimes disrespectful and insensitive
The motion was granted, in part. The Court dismissed when dealing with residents, but none of them suffered

the claim for negligent infliction of emotional suffering,
serious injury as a result of her conduct. Therefore, a more

finding no reasonable cause of action. With respect to the
appropriate course of action for the employer would have

wrongful dismissal claim, the Court addressed whether it
been a warning, to give her an opportunity to modify herwould be an abuse of process to allow the claim to pro-
conduct and avoid dismissal. The Court awarded fourceed, since Revenue Canada had already determined that
months’ reasonable notice.Engels was an independent contractor, not an employee.

The doctrine of abuse of process is meant to do justice,
Ewert v. West Park Manor Personal Care Home Inc.,and not to be an instrument for injustice. In this case, there

(Man. Q.B.), 2007 CLLC ¶210-047.had not been a proper adjudication of the issue of
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liability should not be interfered with by an appellate courtEmployment agency responsible for half of
unless the verdict is plainly unreasonable and unjust, whichfraud losses caused by employee hired
was not the case here. With respect to the cross-appeal,through agency 
the Court of Appeal found no reason to interfere with the
trial judge’s apportionment of damages to Drake.

● ● ● Ontario ● ● ● Drake International, an employment
placement agency, placed an administrative assistant with The Treaty Group Inc. carrying on business as Leather
Leather Treaty without first checking her references. This Treaty v.  Drake International Inc. ,   (Ont.  C.A.) ,
meant that Leather Treaty was unaware that the employee 2007 CLLC ¶210-051.
had previously been convicted twice of defrauding her
employers. She worked as a trusted employee for Leather
Treaty for over two years. After she resigned, Leather Treaty

Taxpayer as independent contractor wasdetermined that the employee had been defrauding the
not required to withhold and remitcompany of hundreds of thousands of dollars. The

employee was convicted of fraud, and was also found income tax but was obligated to remit
civilly liable for fraud, along with her husband, in an action amounts already collected 
brought by Leather Treaty. Leather Treaty then brought an
action against Drake, alleging breach of contract and negli- The Minister assessed the corporate taxpayer for
gence (see (2005), 2006 CLLC ¶210-009). The trial judge unremitted source deductions on amounts paid by it to
held that the judgment against the employee and her hus- Catherine Luke. The Minister’s position was that Luke was
band did not bar Leather Treaty from seeking damages for an employee of the taxpayer. The taxpayer appealed to the
the same loss, since she was being sued for negligence and Tax Court of Canada.
breach of contract, not fraud. The trial judge found Drake

The taxpayer’s appeal was allowed in part. Applyingliable, but held that Leather Treaty contributed to its own
the criteria set out by the Supreme Court of Canada inlosses, because their failure to supervise the employee
671122 Ontario Ltd. v. Sagaz Industries Canada Inc., Lukefacilitated the fraud. As a result, the damages were reduced
was an independent contractor and not an employee ofby 50 per cent. Drake appealed the judgment, and Leather
the taxpayer. Therefore, the taxpayer was not required toTreaty cross-appealed, claiming the trial judge erred in its
pay the employer portion of the premiums for Luke’s serv-findings of contributory negligence.
ices under the CPP. The taxpayer was also not required to
deduct and withhold income tax from Luke under subsec-The appeal and cross-appeal were dismissed. The trial
tion 153(1) of the Act, even though income tax was in factjudge was correct in finding that there was no bar to
withheld. However, because income tax was withheld, theLeather Treaty commencing an action. The only bar would
taxpayer was required to remit it in the spirit of the subsec-have been if the company had actually received the full
tion 153(1) remittance requirements. Applying the sameamount of its loss already, which it had not. In addition, no
reasoning, CPP amounts actually withheld from Luke had toprejudice was suffered by Drake as a result of separate
also be remitted. The Minister was ordered to reassess, butproceedings, and Leather Treaty’s right to recovery in full
only to recalculate the amount owing by the taxpayerfrom Drake was not prejudiced by the fact that there was
under the CPP.another person who had been found liable for the same

wrong. Drake was liable for the full 50 per cent of damages
Suspended Power Lift Service Inc., (Tax Court ofawarded by the trial judge. The trial judge also did not err

Canada), 2007 DTC 1505.in its findings about causation. Leather Treaty wanted a
competent employee, and if they had been given the
extremely negative reference the trial judge inferred that
they would not have hired the employee. Finally, the Court Minister’s requirement to pay under
of Appeal rejected the argument that the trial judge erred garnishment provision upheld 
in attributing 50 per cent responsibility to Drake because
most of the loss could have been prevented if appropriate The taxpayer appealed an assessment issued by the
controls were in place. This argument was similar to the Minister because the taxpayer failed to comply with a
‘‘last clear chance doctrine’’, where liability is apportioned requirement to pay for the outstanding tax debt of Eagle
to a much greater degree to the party who had the last Sheet Metal Inc. (the ‘‘Tax Debtor’’), an incorporated com-
opportunity to avoid the loss. But this approach does not pany that did business as a subcontractor with the tax-
look at the entirety of both parties’ tortious acts, and it fails payer. The requirement to pay was issued on October 31,
to restore the injured party to the position it would have 2002 as a result of an invoice the taxpayer received from
been in but for the negligence alleged, which is a basic the Tax Debtor on October 1, 2002, which required the
tenet of tort law. As well, a trial judge’s apportionment of taxpayer to pay for work completed by the Tax Debtor on
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the taxpayer’s behalf. The Minister’s requirement to pay defined in subsection 248(1) of the Act, and fell within the
stipulated that the taxpayer pay the Receiver General an purview of paragraphs 6(1)(e) and 6(1)(k). The taxpayer was
amount not to exceed $175,621.40, reflecting the Tax unable to prove that his personal use of the van amounted
Debtor’s outstanding tax liability. On November 5, 2002, to less than 1,000 kilometres per month, and that it was
the taxpayer issued a cheque to the Tax Debtor in satisfac- used more than 90% of the time in carrying out the duties
tion of the invoiced amount. of his employment. As well, the Anderson case, which

dealt with employees’ paragraph 6(1)(a) benefits, and not
with paragraph 6(1)(e) benefits, was of little assistance,The appeal was dismissed. The taxpayer had received
since its very brief analysis of whether the vehicles in ques-the Minister’s requirement to pay under the garnishment
tion were ‘‘automobiles’’ contained errors. The Minister’sprovision of the Act while still liable to make payment to
assessment was affirmed accordingly.the Tax Debtor. Accordingly, the taxpayer was obligated to

make the payment to the Attorney General under subsec-
tion 224(1) of the Act, and contravened the Act by issuing Gariépy , (Tax Court of Canada), 2007 DTC 1475.
payment to the Tax Debtor.

Encan Construction Ltd., (Tax Court of Canada),
Employee stock benefit to be included in2007 DTC 1528.
income when title to securities transferred
to taxpayer 

Minister’s inclusion in income of As a senior executive, the taxpayer was awarded
automobile standby charges and operation Restricted Stock or Share Units (‘‘RSUs’’) by his employer
cost benefits upheld (‘‘Allstream’’). The shares of Allstream were acquired by

Manitoba Telecom Services Inc. This transaction resulted in
the taxpayer’s RSUs (representing 1,694 shares of Allstream)In assessing the taxpayer for 2002, the Minister
vesting in him. On May 25, 2004, 1,694 shares of Allstream,included in his income paragraph 6(1)(e) standby charges
with a value of $118,410, were transferred to the trustee forand paragraph 6(1)(k)operating cost benefits related to his
Manitoba Telecom. In assessing the taxpayer for 2004, theuse of a delivery van made available to him by his
Minister included $118,410 in his income. The taxpayeremployer. On his appeal to the Tax Court of Canada, the
appealed to the Tax Court of Canada.taxpayer argued that: (a) he did not benefit personally from

the van and, following the Tax Court of Canada decision in
Anderson v. The Queen (2002 DTC 1876), he was not sub- The taxpayer’s appeal was dismissed. The issue was
ject  to the inc lus ion in income provis ions of whether the RSU-related benefit to the taxpayer should be
paragraphs 6(1)(e) and 6(1)(k) of the Act; and (b)  two of his valued when he was initially awarded the RSUs or when the
colleagues had succeeded in having paragraph 6(1)(e) and RSUs vested in him. Under the stock benefit provisions of
6(1)(k) assessments reversed on the strength of the paragraph 7(1)(a) of the Act, a taxpayer is deemed to
Anderson decision. receive a benefit when he obtains legal ownership of the

shares involved. Hence, the taxpayer’s RSUs vested in him
on May 25, 2004 when their value was $118,410. Therefore,The taxpayer’s appeal was dismissed. Although the van
the $118,410 was properly included in his income for 2004.had been modified to carry merchandise, it was designed

by General Motors ‘‘primarily to carry individuals on high-
ways and streets’’. It was, therefore, an ‘‘automobile’’, as Van de Velde, (Tax Court of Canada), 2007 DTC 1314.
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