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There was no evidence that the appellant was aware that
the banking forms listed him as a director or that he hadThe appellant was a chartered accountant who
ever held himself out to the bank as a director.decided to invest in a franchise in the American Profes-

sional Soccer League with a client and another individual.
In April 1997, a corporation was established to operate as The club began operations in 1997, but did not do
the soccer club. Although the appellant testified that he well financially and the three investors advanced additional
was not advised of the incorporation of the club and did amounts to fund the team. At some point during the first
not give any instructions to the lawyer who handled the season, the third investor decided not to continue funding
incorporation, the Court held that the appellant was aware the club. The appellant and his client agreed to continue
that the club had been established, given that he became a funding the team and advanced additional funds in 1998.
signing officer on the club’s bank account and was In that year, the club failed to remit income tax withheld at
involved in the organization and operation of the club. source. The appellant testified that this was the result of a

bookkeeping error which was only identified at the end of
the year. Although subsequent source deduction paymentsThe lawyer who incorporated the club was listed as
were made on a timely basis, nothing was done to remedythe first director and incorporator, and requested instruc-
the existing shortfall. Over the course of 1998 and 1999, thetions regarding the completion of the organization of the
working relationship between the appellant and his clientcompany. No instructions were provided, however, and no
deteriorated. This led the client to withhold contributionsshares were ever issued and no replacement directors
he had agreed to make to the club in 1999, and in Augustwere appointed. The lawyer testified that he was not aware
1999, he refused to make any further contributions. Thethat the corporation began operating and stated that, if he
appellant was not given any advance notice of this decisionhad known, he would have insisted on being replaced as a
and only became aware of it when the bank refused todirector.
honour cheques issued by the club, including source
deduction remittance cheques. This resulted in additionalA bank account was opened for the club in April 1997
unremitted source deductions.and the appellant as well as the two other investors were

represented as directors in the banking documents. The
The appellant was assessed by the CRA on the basisappellant was also stated to be the treasurer of the club.

that he had represented himself in the banking documents
to be a director and was, therefore, a de facto director. The
Court, however, noted that there was no evidence that thePAYSOURCE
appellant was aware of that representation. The CourtPublished monthly as the newsletter complement to PAYSOURCE,

by CCH Canadian Limited. For subscription information, see your stated that the issue in circumstances where a corporation
CCH Account Manager or call 1-800-268-4522 or (416) 224-2248

has not been properly organized and the only director of(Toronto).
record plays no part in the business is whether those per-

For CCH Canadian Limited sons who are involved in directing the affairs of the corpo-
RICHARD BROWNE, Editor

(416) 224-2224, ext. 6441 ration have, in fact, taken on the role of a director. Liability
e-mail: Richard.Browne@wolterskluwer.com will apply whether or not such individuals have explicitly
CHERYL FINCH, B.A., LL.B., Director of Editorial represented themselves as directors to any third party.

Legal and Business Markets
(416) 228-6128

e-mail: Cheryl.Finch@wolterskluwer.com
The Court found that the role played by the appellant

JIM ITSOU, B.Com., Marketing Manager in the affairs of the club and the degree of responsibility he(416) 228-6158
e-mail: Jim.Itsou@wolterskluwer.com assumed in its direction and management led to the con-

clusion that he was acting as a director. The Court held thatEditorial Board
THEO ANNE OPIE, LL.B., the appellant was a directing mind of the corporation at all

Member, Canadian Payroll Association’s
material times, given his extensive involvement in the man-Federal Government Relations Advisory Council

e-mail: Teddy.Opie@wolterskluwer.com agement and administration of the club. There was ample
evidence to establish that the appellant had oversight of

PUBLICATIONS MAIL AGREEMENT NO. 40064546
the administration of the club and the appellant’s assertionRETURN UNDELIVERABLE CANADIAN ADDRESSES TO

CIRCULATION DEPT. that he was only a passive investor was rejected by the330–123 MAIN ST
TORONTO ON M5W 1A1 Court. Given that the appellant performed the functions of
email circdept@publisher.com

a director, the Court found that he had acted as a de facto
director when the failures to remit source deductions© 2007, CCH Canadian Limited

90 Sheppard Ave. East, Suite 300 occurred. The Court concluded that the appellant was
Toronto, Ontario M2N 6X1

liable for the amounts that were not remitted in 1998.
However, the Court held that the appellant was not liable



PaySource3

for the 1999 shortfall on the basis that the unannounced ● Through the personal income tax filing process where
withdrawal of promised funding by the other investor was employees will receive the credit upon filing their per-
the cause of the failure to remit and the appellant could sonal income tax return; or
not foresee the occurrence of this event. Accordingly, the

● They can opt to complete a new TD1 to include theappellant was not liable for the 1999 amount.
$2,000 amount per child to increase their tax credits in
the payroll system which will increase each net pay.The decision in Hartrell illustrates the circumstances in

which a person can be found to be a de facto director. The
Finally, the Canada Revenue Agency has issued thedecision suggests that such a finding is more likely in a

following Questions and Answers to help payroll depart-situation where a corporation lacks a proper slate of direc-
ments and individuals understand the new credit.tors. Given that the CRA assessed the appellant as a de

facto director, it is unclear why, apparently, the other signif-
icant investor was not assessed since the evidence indi-

What is the New Child Tax Credit? cated that he also played an active role in the operation of
the club. This may reflect the somewhat ‘‘hit and miss’’

For 2007 and subsequent years, the 2007 Budget pro-
nature of how corporate directors are selected for assess-

poses to introduce a non-refundable Child Tax Credit for
ment for corporate liabilities by the CRA.

parents.

The appellant has filed an appeal of the Tax Court
decision with the Federal Court of Appeal. Who will be eligible for the New Child Tax

Credit? 

The 2007 Budget proposes that, where the childHot News Items resides with both parents throughout the year, either
parent would be entitled to claim the Child Tax Credit. Any

New Child Tax Credit unused portion could be transferred to that parent’s
spouse or common-law partner. If the child does not

The 2007 Federal Budget  proposes to introduce a new reside with both parents throughout the year, the parent
non-refundable child tax credit for parents based on an who is entitled to claim the amount for an eligible depen-
amount of $2,000 (indexed) for each child under the age of dant will be able to claim the Child Tax Credit.
18 years at the end of a taxation year. The tax credit will be
calculated by reference to the lowest personal income tax
rate for the taxation year (i.e., 15.5 per cent in 2007). This How will the New Child Tax Credit be
new tax credit will take effect beginning in 2007, and will calculated? 
provide personal income tax relief of up to $310 per child.

The CTC will be calculated by multiplying the lowest
Where the child resides together with the child’s par- personal income tax rate for the year (15.5% in 2007) by

ents throughout the year, either of those parents may claim $2,000 for each child (indexed after 2007).
the credit. In other cases, the credit will be claimable in
respect of a child by the parent who is eligible to claim the
wholly dependent person credit for the year in respect of a What will taxpayers need to do to apply for
child (or who would be so eligible if that child were the the New Tax Child Credit? 
parent’s only child).

Taxpayers will claim the New Tax Child Credit when
For the year of the birth, adoption or death of a child, they file their 2007 return.

the full amount of the credit will also be claimable fol-
lowing the rules above.

Where can I get more information about the
Any unused portion of the credit will be transferable New Child Tax Credit? 

by a parent to the parent’s spouse or common-law
The CRA is committed to providing taxpayers withpartner.

up-to-date information. Taxpayers are encouraged to
The new child tax credit will appear on the revised TD1 check our Web site often — all new forms, policies and

— Personal Tax Credits Return that will be issued for July 1, guidelines will be posted here as they become available. In
2007. The new child tax credit should be handled in either the meantime, please consult the Department of Finance’s
of two ways: Budget 2007 documents for details.
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Can taxpayers entitled to the Child Tax Low-Income Tax Reduction Thresholds
Increased Credit have their income tax withholdings

reduced directly from their paycheque? 
The Budget announced adjustments to the income

thresholds to which the province’s Low Income Tax Reduc-
Yes. Taxpayers may arrange for a reduction in tax with-

tion applies. Effective January 1, 2007, the income threshold
holdings starting in July. They will need to complete a new

below which single taxpayers are not required to pay pro-
(revised) TD1 ‘‘Personal Tax Credits Return’’and give it their vincial personal income tax will be raised from $12,000 to
employer. Taxpayers are encouraged to check our Web $13,000. For families, including single-parent families, the
site often as all new forms, policies and guidelines will be threshold has been raised from $19,000 to $21,000.
posted here as they become available. The CRA expects
that the revised TD1 will be available by June 2007.

Seniors’ Benefit Threshold Increased 

The Seniors’ Benefit for married seniors has been2007 Budget Season Ends 
enhanced by adjusting the qualifying income threshold.
For the 2007 year, a senior couple will receive the fullBudget season is upon us once again. With this Report
Seniors’ Benefit if their combined income is less than

the final 2007 Budget has been delivered: Newfoundland
$25,000 (raised from $15,032); a couple will receive the

and Labrador. All previous 2007 Budgets relating to payroll partial benefit if their combined income is less than
are reproduced in the Budgets & New Developments sec- $31,587 (raised from $21,482).
tion of PAYSOURCE at ¶180,156 and ¶180,158.

Minimum Wage Increase 
Newfoundland and Labrador 

The minimum wage will be increased by $1.00 in two
increments:The 2007 Newfoundland and Labrador Budget of

April 26 2007, presented by Finance Minister Tom Marshall,
● 50 cent increase on October 1, 2007; and

contained the following measures related to payroll.

● 50 cent increase on April 1, 2008.

Therefore, effective April 1, 2008, the minimum wagePersonal Income Tax Rates and Credits 
rate will be  $8.00 per hour.

Effective July 1, 2007, the following reductions will be
A review of the minimum wage in consultation withmade to the province’s personal income tax rates:

stakeholders will be concluded in early 2008.

● tax on the first income tax bracket will be reduced from See Commentary at ¶5630.
10.57% to 8.7%;

● tax on the second bracket will be reduced from 16.16%
to 13.8%; Need To Know

● tax on the third bracket will be reduced from 18.02% to
Northwest Territories Introduces New16.5%; and
Employment Standards Act

● the 9% surtax imposed upon middle and high-income
Bill 14, the Employment Standards Act, will replace the

earners will be eliminated.
Labour Standards Act, the Employment Agencies Act and
the Wages Recovery Act with a single statute.

As well, tax brackets, most non-refundable tax credits,
and certain benefits will be indexed to the provincial Con- The Bill applies to all employers and employees, sub-
sumer Price Index (CPI) annually, starting July 1, 2007. ject to certain exceptions, and restricts the circumstances

in which persons 16 years of age or younger may be
employed.See Commentary at ¶25,192 and ¶25,194.
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The Bill fixes the standard and the maximum hours of The Minimum Wage Board is an independent board
work in a day and in a week, subject to certain exceptions, that provides recommendations to government on the
and provides entitlements to overtime pay, vacation pay province’s minimum wage.  By law, the Board is required to
and holiday pay, as well as to unpaid pregnancy leave, review The Minimum Wage Regulations every two years.
parental leave, sick leave, compassionate leave, bereave-
ment leave and court leave. The minimum wage will be

Anyone with an interest in this issue may participate by
prescribed by regulation.

making a written submission to the Board by May 31, 2007.

Submissions may be e-mailed to minimumwageboar-
An employment standards officer would have primary

dreview@lab.gov.sk.ca or mailed to the Minimum Wageresponsibility for enforcing employment standards and
Board, 400-1870 Albert Street, Regina, SK, S4P 4W1.would be empowered to hear complaints and to make

orders, including orders to compensate or reinstate an
A study of the minimum wage and potential indexingemployee. The Bill also provides for the appointment of

was one of the key recommendations arising from theadjudicators to hear appeals under the Act.
Commission on Improving Work Opportunities for Sas-

Employers would be required to maintain employ- katchewan Residents.
ment records and to provide advance notice of termina-
tion to affected employees and their trade union, if any, For more information, contact: Nadine Sisk, Labour,
where the employment of large numbers of employees is Regina, Phone: 306-787-4156.
terminated.

The Bill provides for enforcement and establishes
offences and penalties for contraventions of the Act or Recent Cases and Rulings
regulations or of orders made under the Act. Orders for
wages are deemed to have special priority in relation to

Aggravated but no punitive damages forother security interests filed under the Personal Property
Security Act and the Land Titles Act. denial of disability benefits 

The Bill authorizes the making of various regulations, ● ● ● Canada ● ● ● Fidler, a receptionist at Royal Bank,
including regulations implementing the Act and regulations was covered by Sun Life under a group policy which
providing for licensing of employment agencies. included long-term disability benefits. Under the terms of

the policy, Fidler was only entitled to continued benefits
Bill 14 received first reading May 14, 2007 and second after two years if she was unable to do any job, not just her

reading May 15, 2007. The progress of the Bill will be noted own job. Fidler, who suffered from chronic fatigue syn-
in future Reports.

drome and fibromyalgia, received long-term disability ben-

efits for a number of years until she was informed that her

benefits would be terminated by Sun Life, based on video

surveillance of her daily activities, despite the fact that theySaskatchewan Considering Indexing
had no medical evidence indicating she was capable ofMinimum Wage 
working. Following two years of correspondence between

Sun Life and Fidler, Sun Life confirmed its decision to termi-Labour Minister David Forbes has asked the province’s
nate her benefits, so Fidler commenced an action. OneMinimum Wage Board to study the idea of raising the prov-

ince’s minimum wage to the Low Income Cut Off and tying week before the trial was scheduled to start, Sun Life
future increases to the Consumer Price Index during its offered to reinstate Fidler’s benefits, and to pay all arrears
next review. with interest. As a result, the only issue at trial was whether

Fidler was entitled to aggravated or punitive damages. The
‘‘Making our province the best place to live, work, and trial judge awarded $20,000 in aggravated damages for

build strong futures means doing what we can to help lift
mental distress, but dismissed the claim for punitive dam-

our low-income working people out of poverty’’, Forbes
ages, finding that Sun Life had not acted in bad faith. Thesaid.  ‘‘It is important that we continuously consider new
Court of Appeal upheld the award of aggravated damages,ways to approach problems we’ve been observing for
and awarded an additional $100,000 in punitive damages.years — in this case, low-income workers who struggle to
Sun Life appealed.provide for themselves and their families.’’
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The appeal was allowed, in part. Under general con- Drywallers were employees, not
tract law, traditionally damages for mental suffering were independent contractors 
not available for breach of contract, although damages for

● ● ● Canada ● ● ● Gagnon, a drywaller, did much of hismental distress for breach of contract are recoverable
work for a single construction company. If he had morewhen it can be established on the evidence, and shown to
work than he could handle alone, Gagnon would engagehave been within the reasonable contemplation of the
other drywallers to work on the jobs. The Tax Court of

parties when the contract was made. There is no require-
Canada upheld the Minister of National Revenue’s determi-

ment for an independent actionable wrong for such dam- nation that 11 individuals who worked for Gagnon were
ages to be awarded. In such situations, the loss must be engaged as employees in insurable and pensionable
proved, and the degree of mental suffering caused by the employment contracts of service, rather than as indepen-
breach must be of a sufficient degree to warrant compen- dent contractors under contracts for services. Gagnon

appealed the decision of the Tax Court, claiming that thesation. With respect to this case, the first question was
judge misapplied the criteria for determining insurablewhether the disability insurance contract was intended to,
employment to the facts of the case.in part, secure a psychological benefit that included the

prospect of mental distress upon the breach of the con- The appeal was dismissed. The right to control and
tract, which was within the reasonable contemplation of direct the manner of doing the work is assumed by the
the parties when the contract was made. This was not Minister, unless the facts of the case can demonstrate oth-
simply a commercial contract, but an insurance contract in erwise. Since Gagnon did not rebut the presumption of

control over the workers, the fact of control was deemedwhich the insurer would pay benefits in the case of disa-
proven. With respect to the ownership of tools, there wasbility, and mental distress was an effect which the parties to
minimal investment by the workers, and both Gagnon andsuch a disability insurance contract could reasonably con-
the builder provided many tools and other necessary sup-

template would result from a failure to pay the required
plies for the jobs. In addition, there was evidence that

benefits. An unwarranted delay in receiving the bargained drywallers working as employees, not independent con-
for protection could be extremely stressful. The second tractors, on union jobs would normally use their own tools.
question was whether the mental distress was sufficient Therefore, this factor was given very little weight. Finally, the
enough to warrant compensation, and in this case it was. opportunity for profit and risk of loss was important in

determining the relationship between the workers andThe employee suffered a substantial loss over a five-year
Gagnon. Only 2 of the 11 workers were paid on a piece-period, and additional distress and discomfort from the
work basis and, therefore, could earn more if they didloss of disability coverage. Therefore, the trial judge’s award
more work or worked faster. But the Employment Insur-of $20,000 aggravated damages was reasonable, and was
ance Act recognizes, as insurable employment, an employ-

upheld. With respect to the punitive damage award, puni-
ment under contract of service where the earnings are

tive damages are generally designed to address the pur- calculated by the piece, or partly by the hour and partly by
poses of retribution, deterrence and denunciation, and the piece, so the Court was required to look at all the
conduct must be malicious, oppressive or high-handed circumstances and conditions relating to the performance
and offend the court’s sense of decency to attract punitive of the contract. In this case, the judge’s conclusion that

these workers were not independent contractors was notdamages. An insurer will not necessarily be liable for puni-
an error.tive damages for denying a claim that is eventually con-

ceded, or judicially determined, to be legitimate. The test
Gagnon v. Minister of National Revenue, (Federal

in this case was whether the insurance company breached
Court of Appeal) (2007 CLLC ¶240-002).

its contractual obligation to pay the long-term disability

benefit, as well as the independent contractual obligation

to deal with the employee’s claim in good faith by inade-
Director liable for corporation’squately handling the claim or introducing improper con-
unremitted source deductions siderations into the claims process. In this case, the trial

judge considered the facts of the case, and concluded that In allowing the taxpayer’s appeal in part (2006 DTC
Sun Life had not acted in bad faith. As a result, the award of 2679), the Tax Court of Canada concluded that the Minister
punitive damages was quashed. met the proof of claim filing requirements in para-

graph 227.1(2)(c) of the Act, and that the taxpayer did not
Sun Li fe Assurance Company of Canada v . resign as a corporate director on September 29, 1998 as he

Fidler,(Supreme Court of Canada)(2007 CLLC ¶210-015). had alleged. However, the Minister was ordered to reassess
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to give effect to a concession on an interest amount. The this case. The CRA noted that the determination whether
an employee had received a benefit or not could not betaxpayer appealed to the Federal Court of Appeal.
decided on the basis of the disbursement made by the
employer (which was the same for both a business class orThe taxpayer’s appeal was dismissed. The Minister met
two economy class airfares) but rather on the basis of thethe proof of claim fi l ing requirements in para-
property received by the employee from his employergraph 227.1(2)(c) of the Act. The Tax Court judge was satis-
(which was a free economy airfare for his spouse).

fied, on a balance of probabilities, that the taxpayer did not
send a letter of resignation to the corporation on Sep-

Technical Interpretation, Business and Partnershipstember 29, 1998, despite his allegations to the contrary.
D i v i s i o n ,  F e b r u a r y  2 0 ,  2 0 0 7 ,  D o c u m e n t  N o .
2006-0210291E5.

Tehrani, (Federal Court of Appeal), 2007 DTC 5142.

Non-Resident Withholding Tax — Gross-UpReimbursement of Business/Economy Class
of Payment Airfare 

At the 1993 Canadian Tax Foundation conference the
The situation reviewed by the CRA involved a corpora-

CRA indicated that the formula that should be used where
tion with the following administrative policy concerning air a payment to a non-resident is required to be grossed-up
transportation for staff and directors in the course of exer- for withholding taxes is:
cising their functions. The corporation reimbursed a busi-
ness class airfare whenever the flight lasted for four hours

WT = rate � payment � 100 - rateor more and an economy class airfare in all other circum-
stances. However, the corporation accepted to reimburse

By way of example, assume that an interest payment oftwo economy class airfares for the employee and his
$1,000 is to be made to a non-resident, net of any with-spouse provided the cost of those airfares did not exceed
holding tax, and that the applicable rate of withholding isthe cost of a business class airfare. In other words, the
15%. The withholding would be:employee could not be reimbursed for more than one

business class airfare or two economy class airfares for such
WT = 15 � 1,000 = 176.47 �100 - 15trips. The CRA was asked if the reimbursement of a busi-

ness class airfare or two economy class airfares in this situa-
tion could constitute a taxable employment benefit under Where a loan agreement provides for the gross-up of
paragraph 6(1)(a) or 6(1)(b) of the Act. interest payments to offset the withholding tax, it is the

CRA’s view that paragraph 18(1)(t ) does not apply and that
the gross-up amount may be considered as additionalThe CRA confirmed that the reimbursement of a busi-
interest for the purpose of paragraph 212(1)(b). A similarness class airfare to a staff/director of the corporation
position applies to withholding on royalty payments wheretravelling in the exercise of his functions would benefit
the contract provides a legal obligation to gross-up themostly the employer not the employee and would not be
payment.considered a taxable employment benefit. The higher class

airfare could allow the employee to perform certain
work-related activities during the flight or accomplish some The CRA’s position does not apply where the payer

does not withhold tax on a payment but does not have aprofessional activities during a night flight. Regarding the
legal obligation to gross-up the payment. If the payer doesreimbursement of the two economy class airfares, the CRA
not recover, from the recipient, the tax that should beconsidered that the portion related to the reimbursement
remitted, paragraph 18(1)(t ) will apply. In a situation whereof the spouse’s airfare benefited only the employee, not
the non-resident recipient is a shareholder of the payer,the employer, and thus resulted in a taxable employment
subsection 15(1) and subsection 214(3) would apply to thebenefit for that employee. The employee would have to
amount that should have been withheld.include that benefit in his income under paragraph 6(1)(a)

of the Act. Since the employer reimbursed the employee
for the purchased airfare and did not give him any allow- Technical Interpretation, International and Trusts Divi-
ance, the provisions of paragraph 6(1)(b) could not apply in sion, March 8, 2007, Document No. 2006-0214291I7
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regardless of the proportion of the insurance premiumGroup Insurance Plans — Premiums Paid in
paid by the employer. Even if the provisions of paragraphPart or in Full by the Employer 
6(1)(a) of the Act may not apply in this case, the employee

The issue the CRA was asked to review involved an may still have to include a taxable employment benefit in
employer offering to his employees a group insurance plan his income by virtue of subsection 6(4) if the life insurance
administered by an unrelated insurance company and policy in the group plan is a term one. Note that the
comprising a life insurance, a disability insurance and a funding of a sickness, accident, disability or income main-
health insurance (medical and dental) component. Cur- tenance insurance plan may have important implications
rently, the insurance premiums are shares on a 50/50 basis

to determine if the benefit paid to the employee will be
between the employer and the employee but the

taxable. For example, in the case of an insurance plan par-employer intends to pay 100% of the premiums. The CRA
tially funded by the employer, the benefits received by thewas asked if those premiums would continue to be
employees would usually be taxable under paragraphexempted from the application of paragraph 6(1)(a) of the
6(1)(f ) of the Act.Act by virtue of the exception in subparagraph (i) after the

employer commences paying 100% of the premiums. The
Technical Interpretation, Business and PartnershipsCRA confirmed that the payment of the premiums would

not constitute a benefit under paragraph 6(1)(a) of the Act Division, March 27, 2007, Document No. 2006-0217511E5.


