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● identifying withholding obligations for employees who
were previously in Canada or whose salary costs areNo de minimis exceptions apply to the withholding
charged to a Canadian-resident affiliate or branch opera-requirements. The remuneration is subject to the same
tion;income tax withholding, remitting and reporting require-

ments as for Canadian-resident employees. There may also
● complying efficiently with the rules when employeesbe Canada Pension Plan and Employment Insurance with-

earn little Canadian-source income;holding requirements. However, upon request, the CRA will
issue waivers to reduce or eliminate the required with-

● the requirement of the employee to obtain a Canadianholding in accordance with published administrative prac-
Social Insurance Number;tices. A waiver will reduce or eliminate the required with-

holding only on salaries or other remuneration paid after
● the requirement for an employer to set up a Canadianthe waiver is issued. Even though a waiver from with-

non-resident payroll and remit tax, if withheld; and
holding has been granted, employers are still required to
prepare and file a T4 and a reporting summary for all

● the requirement for the individual to file a personal
amounts paid to non-resident employees.

Canadian income tax return to report the income from
the T4, or to claim a refund of taxes withheld.

The CRA’s position and guidance on the Regulation
102withholding obligation and waiver application can be Other factors heighten the importance of under-
difficult to understand and apply. Problems are com- standing how Regulation 102 can apply to salaries and
pounded by practical administrative issues related to man- other remuneration paid to a non-resident. In particular,
aging the withholding process. These include: the CRA has noticeably changed its approach to Regulation

102 compliance issues. It appears to be applying the guide-
● the lack of a current prescribed Regulation 102 waiver lines outlined in Information Circular 75-6R2 inconsistently

form; regarding Regulation 102 waiver applications (possibly due
to the fact that waivers are issued by Tax Services Offices
and do not seem to be coordinated in a central location).● avoiding double tax withholding;
As well, the CRA has increased its audit activity pertaining to
Regulations 102 and 105compliance and the existence of a
‘‘permanent establishment’’ in Canada.PAYSOURCE
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● set up procedures to withhold, remit and report taxes opment on their findings. The panel’s study is the second
from non-resident employees; and part of Canada’s new government’s overall strategy to

address adjustment issues faced by older workers.
● seek assistance with requests for waiver of penalties and

interest that have been or could be assessed.

Backgrounder — Expert Panel on Older WorkersThe waiver process can be lengthy and complicated.
Better understanding of the relevant rules, combined with

The objective of the expert panel is to undertake aimproved procedures, can reduce or eliminate the risk of
feasibility study on older workers as outlined in Budgetinterest charges and penalties, and yield ongoing savings.
2006: ‘‘. . .conduct, in partnership with provinces and terri-
tories, a feasibility study to evaluate current and potential
measures to address the challenges faced by displaced
older workers, including the need for improved trainingHot News Items
and enhanced income support, such as early retirement
benefits.’’Expert Panel to Study Labour Market

Conditions that Affect Older Workers The expert panel will examine:

The Honourable Monte Solberg, Minister of Human
● The broad labour market context and how older workers

Resources and Social Development, has announced the are positioned within that context, including sectoral and
appointment of an expert panel to study labour market regional aspects of older worker participation and con-
conditions affecting older workers. The Panel will look at siderations related to under-represented groups, as well
potential measures to help older workers, including as considerations related to economic development ini-
improved training and enhanced income support, such as tiatives;
early retirement benefits.

● The impact of population ageing on the economy and
Speaking at the Public Policy Forum’s Conference on labour force, and the impact of older worker participa-

improving Canada’s business environment and competi- tion in the labour force;
tiveness, Minister Solberg announced the appointment of
the Honourable Erminie Cohen, a retired Senator, as Chair

● The barriers and disincentives for older worker participa-
of the expert panel. Ms. Cohen will be joined by three tion in the labour market;
other members, also selected for their experience in stud-
ying policy issues: Bill MacKinnon, Chief Executive and ● The characteristics and circumstances of displaced older
Senior Partner, KPMG Canada, LLP; Craig Riddell, Professor, workers;
University of British Columbia; and Diane Bellemare, Senior
Vice President and Chief Economist, Conseil du patronat ● The current supports and services available to older
du Québec. workers to improve their labour market participation and

resiliency;
‘‘The fact is that seniors and older workers have

helped build this country’’, said Minister Solberg. ‘‘Our ● Possible initiatives, such as costing, for older workers
population is ageing and we are facing labour shortages. including various passive (i.e., early retirement benefits)
Now is the time to look at issues faced by older workers and active supports (i.e., suite of measures ranging from
and make sure that they have the knowledge and tools mentoring to new work experience);
they need to contribute to a strong Canadian work force.’’

● The interrelationship between respective levels of gov-
‘‘My colleagues and I are eager to get started with the ernment and other stakeholders in the design and

work that lies ahead. Older workers are often an over- delivery of possible initiatives; and
looked asset in the work force. Our objective is to provide

● Potential program impacts on the labour market.the Government of Canada and Canadians with an impar-
tial assessment of the needs of older workers’’, said Ms.

Recognizing the importance of provincial and territo-Cohen.
rial governments, employers, labour representatives and
academics, the expert panel will undertake a consultationThe panel will consult extensively with provincial and
process. The expert panel may wish to release a discussionterritorial governments, as well as with employers, labour
paper to launch the consultation process. A submissionrepresentatives, academics and other stakeholders and
process should also be considered.advise the Minister of Human Resources and Social Devel-



PaySource 4

The expert panel will provide a report on these mat- Need To Know
ters along with recommendations on potential govern-
ment and stakeholder actions to the Minister of Human 2007 Automobile Deduction Limits and
Resources and Social Development by the summer of Expense Benefit Rates for Business
2007.

Confirmed 
For further information: Lesley Harmer, Minister Sol-

The automobile expense deduction limits and the
berg’s Office, 819-994-2482; Media Relations Office, Human

prescribed rates for the automobile operating expense
Resources and Social Development Canada, 819-994-5559 benefit will apply in 2007 as follows:

● The ceiling on the capital cost of passenger vehicles for
capital cost allowance (CCA) purposes will remain atNational Tour on the Federal Labour
$30,000 (plus applicable federal and provincial salesStandards Review taxes) for purchases after 2006. This ceiling restricts the
cost of a vehicle on which CCA may be claimed for

The Honourable Jean-Pierre Blackburn, Minister of business purposes.
Labour and Minister of the Economic Development Agency
of Canada for the Regions of Quebec, recently conducted a ● The limit on deductible leasing costs will remain at $800
tour of four cities (Montreal, Toronto, Calgary and Van- per month (plus applicable federal and provincial sales
couver) to meet with employers and employees subject to taxes) for leases entered into after 2006. This limit

ensures that the level of deductions for leased and pur-federal labour laws. The Minister of Labour met with union
chased vehicles is consistent. In addition, there is aand employer representatives as well as industrial relations
second restriction on the deduction of automobile leaseexperts.
payments which ensures that lease costs relating to the
portion of the price of the vehicle that is in excess of theThe tour was a follow-up to the release of a report
capital cost ceiling are not deductible.titled Fairness at Work: Federal Labour Standards for the

21st Century, produced by the Federal Labour Standards
● The maximum allowable interest deduction for amounts

Review Commission (Part III of the Canada Labour Code).
borrowed to purchase an automobile will remain at

The report, lead by Commissioner Harry W. Arthurs, was
$300 per month for loans related to vehicles acquired

tabled last October and contains 172 recommendations to after 2006. This limit reflects the reasonable cost of
modernize Canada’s labour standards to better meet the financing a vehicle for business purposes.
needs of today’s workers and employers. Part III of the
Canada Labour Code sets out the labour standards for ● The limit on the deduction of tax-exempt allowances
employees of companies regulated by the federal govern- paid by employers to employees using their personal
ment. These standards are focused in particular on over- vehicle for business purposes for 2007 will remain at

50 cents per kilometre for the first 5,000 kilometrestime, work hours, vacation time and wage recovery. It is the
driven and 44 cents for each additional kilometre. For thefirst review of this magnitude of Canada’s labour standards
Yukon Territory, Northwest Territories and Nunavut, thesince the Code took effect in 1965.
tax-exempt allowance will remain at 54 cents for the first
5,000 kilometres driven and 48 cents for each additionalMinister Blackburn undertook the tour in order to hear
kilometre. The allowance amounts reflect the key costthe views of employers and employees on the recommen-
components of owning and operating an automobile,dations made in the Arthurs’ report. The fact that the
such as depreciation, financing, insurance, maintenancelabour landscape has undergone significant changes with
and fuel costs.

Canadians striving to achieve a true sense of balance
between their professional and personal lives was a key

● The general prescribed rate used to determine the tax-
point of discussions during the tour. able benefit relating to the personal portion of automo-

bile operating expenses paid by employers for 2007 will
For further information: Pierre Floréa, Office of Minister remain at 22 cents per kilometre. For taxpayers

Blackburn, 819-997-7826; Media Relations, Human employed principally in selling or leasing automobiles,
Resources and Social Development Canada, 819-994-5559. the prescribed rate will remain at 19 cents per kilometre.

The amount of the benefit reflects the costs of operating
Subscribers will be informed when findings from the an automobile. The additional benefit of having an

tour are released. employer-provided vehicle available for personal use
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(i.e., the automobile standby charge) is calculated sepa- a Rest or Eating Break. The Bill (now S.N.S. 2006, c. 32)
rately and is also included in the employee’s income. received Royal Assent November 23, 2006. The amend-

ments are not yet law and subscribers will be notified
The government reviews these rates and limits annu- when meal break requirements become law.

ally, and announces any planned changes prior to the end
of the calendar year. This practice ensures that businesses
are aware of the new rates before the beginning of the year

Nova Scotia Recommends Minimum Wagein which they apply.
Increase 

For further information, media may contact: Eric Richer,
Press Secretary, Office of the Minister of Finance, An advisory committee is recommending that Nova
613-996-7861 or David Gamble, Media Relations, Depart- Scotia’s minimum wage be increased by 45 cents this
ment of Finance, 613-996-8080. spring.

The 2006 deduction limits and benefit rates for auto- The Department of Environment and Labour recently
mobile expenses have been incorporated into PAYSOURCE in released a report from the Minimum Wage Review Com-
the ‘‘Earnings, Allowances & Expense Reimbursements’’ mittee that advises an increase from $7.15 to $7.60 per
section at ¶12,105, the ‘‘Employee Benefits’’ section at hour, effective April 1. The minister has 60 days to respond
¶20,227 and ¶20,235, and the ‘‘Payroll Questions and to the recommendation.
Answers’’ section at ¶150,241 and ¶150,811.

The Labour Standards Code was changed in 2004 to
establish the committee to review the province’s minimum
wage annually. It comprises two employer and twoNova Scotia Adds Meal Break Entitlements 
employee representatives who consider fairness, cost of
living trends and the impact of wages on competitiveness.The Bill amends the Labour Relations Code to provide

that an employee is entitled to a rest or eating break of at
About 26,700 Nova Scotians (or 6.9 per cent ofleast one half hour at intervals such that as a result no

workers) currently work for minimum wage. The recom-employee is required to work longer than 5 consecutive
mendation would increase the gross yearly income ofhours without a rest or eating break. Where an employee
people who work 40 hours per week by about 6 per cent,works more than 10 consecutive hours, the employee is
or $934 per year.entitled to at least one rest or eating break of at least one

half hour and other rest or eating breaks totalling at least
The increase would give Nova Scotia the highest min-

one half hour for each five consecutive hours of work.
imum wage of any Atlantic province. Prince Edward Island’s

Where it is necessary for medical reasons, an employee is
minimum wage will be $7.50 per hour on April 1, and New

entitled to a rest or eating break at some other time.
Brunswick’s will be $7.25 effective July 1. Newfoundland
and Labrador’s minimum wage became $7 per hour onThe meal break entitlement does not apply
January 1.

1. where an accident occurs, urgent work is necessary
The public has until February 10 to comment on theor unforeseeable or unpreventable circumstances

advisory committee’s report. The report may be obtainedoccur;
or public comments submitted through the Web site at
www.gov.ns.ca/enla or by calling 1-888-315-0110.2. where it is unreasonable for an employee to take a

meal break;

3. to an employee whose terms of employment are
Quebec Issues Draft Regulations todetermined by a collective agreement; or
Increase Minimum Wage 

4. in any other case prescribed by the regulation.
The draft regulation raises the general minimum wage

from $7.75 per hour to $8.00 per hour as of May 1, 2007. ItWhere an employee has worked for five hours and has
also raises the minimum wage payable to employees whonot been provided a rest or eating break, the employee is
receive gratuities or tips from $7.00 per hour to $7.25 perentitled to eat while working.
hour.

The addition of meal breaks was passed by Bill 83, An
Act to Amend Chapter 246 of the Revised Statutes, 1989, The minimum wage payable to employees who pick
of the Labour Standards Code, to Provide Employees with raspberries, strawberries and apples, established on the
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basis of yield according to the category of fruit picked, is formance reviews, although a few times he did receive
also raised as of May 1, 2007. performance reviews that were less than completely

favourable. He received his third below-target performance$0.491 per 250 ml
review rating for the year 2002, when his mother passed(a) raspberries . . . . . . . . . . . . . . . container;
away in Africa. Then, in early 2004, Ata-Ayi went to Africa for$0.223 per 551 ml
six weeks to be with his ill father, and contracted malaria.(b) strawberries . . . . . . . . . . . . . container;
Upon his return, he was presented with a below-target(c) apples from: . . . . . . . . . . . . .
rating for the year 2003 as well. Ata-Ayi was devastated bydwarf apple trees: . . . . . . . . . . . $1.19 per bushel
this review, and refused to sign it. He felt he was beingsemi-dwarf apple trees: . . . . . $1.47 per bushel
fired, and wrote a letter to his supervisor asking for earlystandard apple trees: . . . . . . . $1.68 per bushel
retirement. Although Pepsi encouraged him to continue

Subscribers will be notified when final regulations are working, told him that he was a valued employee, and
issued. attempted to assure him that he was not being fired,

Ata-Ayi left Pepsi at the end of April, as he had set out in his
letter. He claimed that he had been subject to racism at

Minimum Wage Increase Reminders work and worked in a ‘‘poisoned environment’’, and made
a number of specific allegations of being subject to racism

The new minimum wage rates have been incorpo- at Pepsi. Given these incidents, Ata-Ayi asked Pepsi to
rated into the ‘‘Employment Standards’’ section of rescind the negative review, give him a raise, or provide
PAYSOURCE at ¶5505, ¶5526, ¶5534; ¶5536 and ¶5540. him with severance. Pepsi declined, although they did offer

to continue his benefits to the end of the year. Ata-Ayi
brought a claim alleging constructive dismissal.

Ontario 
The claim was dismissed. As set out in the case law, an

On February 1, 2007, the minimum wage will increase action for constructive dismissal must be founded on con-
to $8.00 per hour, up from the current level of $7.75 per

duct by the employer, and not simply the perception of
hour.

that conduct by an employee. An employer must be
responsible for objective conduct constituting a funda-
mental change in employment or a unilateral change of a

Saskatchewan significant term of that employment. The Court examined
all fourteen complaints that Ata-Ayi made about the work

On March 1, 2007, the minimum wage will increase to
environment, and found that there was insufficient evi-$7.95 per hour, up from the current level of $7.55 per hour.
dence on all of them to support the assertion that Pepsi
condoned a poisoned workplace. On the contrary, the
Court found that Pepsi had proper human resource poli-

Manitoba 
cies and procedures in place that were administered by a
qualified and credible Human Resource Department.On April 1, 2007, the minimum wage will increase to
Therefore, Ata-Ayi was not a victim of racism, nor was he$8.00 per hour, up from the current level of $7.60 per hour.
working in a poisoned work environment at Pepsi. Most of
the allegations brought forward at trial were never raised
by Ata-Ayi when they first occurred, and Pepsi dealt withPrince Edward Island 
any concerns that he had raised in an immediate and rea-
sonable fashion. In this situation, the below-target ratingOn April 1, 2007, the minimum wage will increase to
carried no sanctions other than the absence of a pay raise,$7.50 per hour, up from the current level of $7.15 per hour.
and it specifically did not mean that Pepsi was considering
ending the employment relationship. The Court found that
the 2003 review of Ata-Ayi’s performance contained criti-
cism, but was legitimate and was given in good faith.Recent Cases and Rulings
Ata-Ayi’s reaction to the performance review was voluntary,
disproportionate and unreasonable, and therefore thereInterpretation of negative performance
was no claim for constructive dismissal.review as notice of dismissal unreasonable

Ata-Ayi v. The Pepsi Bottling Group (Canada), Co.,● ● ● Ontario ● ● ● Ata-Ayi worked at Pepsi for 24 years,
and during that time he received many favourable per- (Ontario Superior Court of Justice), (2006 CLLC ¶210-046).
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to claim the new public transit passes non-refundableEmployer condoned prior misconduct 
credit provided under section 118.02 of the Act. The new

● ● ● New Brunswick ● ● ● Allen progressed as an provision is not in force yet but is included in the new Bill
employee at Devon Lumber’s sawmill over a number of C-28 which was tabled in the House of Commons on
years, although a number of times his supervisor com- October 16, 2006. The CRA was asked if the provision of
plained about his inability to quickly process wood ferry services to motorists would be viewed as public
through the saw he was working. This was important transit services and if a monthly pass allowing them to use
because on a sawmill production line, a holdup at any those services would qualify for the new credit. Relying on
point affects every other person working on the line. At the definition of ‘‘public commuter transit services’’ in the
one point, Allen was told that if his performance did not new subsection 118.02(1) of the Act, the CRA concluded
improve he would be terminated, since he was not getting that motorists were eligible for the credit because there
rid of wood quickly enough, and his deck was always was nothing in the definition of those services limiting the
backed up with product. Allen was subsequently involved scope of the transportation to individuals without an auto-
in an altercation with a co-worker. Eventually Allen was mobile. If it had been the legislator’s intention to limit the
moved to a different part of the employer’s operation, scope of the credit to pedestrians, not to motorists, this
where he was again involved in an altercation with a should have been indicated more clearly in the definition.
co-worker. Several hours after this altercation, his super- Regarding the second issue, the motorists could only claim
visor accused Allen of directing good wood to the waste the credit in respect of the portion of the cost of the
conveyor belt, and moved him out of his position. The next monthly pass related to the use of the ferry services by the
day Allen was verbally terminated and received four weeks’ individual, his spouse/common-law partner, and his minor
salary. Allen brought a claim for wrongful dismissal, while children. If the cost for using the ferry is greater for a
Devon Lumber claimed that he was dismissed for just motorist than for a pedestrian, the additional cost related
cause. to the transportation of the automobile itself would not

qualify for the credit.
The claim was allowed. Allen was a difficult employee

who had a hard time getting along with other employees. Technical Interpretation, Business and Partnerships
While Devon Lumber had subsequently developed a D i v i s i o n ,  N o v e m b e r  8 ,  2 0 0 6 ,  D o c u m e n t  N o .
system to record discipline issues in writing, along with the 2006-0208601E5.
actions taken by the company, there was no such practice
in place at the time that the various incidents involving

Taxable Benefit — Employer-ProvidedAllen occurred. Instead, those incidents were dealt with as
Transportation specific occurrences where verbal discipline was used to

resolve a specific problem, relating to his work or to his
The situation considered by the CRA involved aninteraction with fellow employees, without any indication

employer offering to its employee drivers free transporta-that Allen’s job may be in danger. While Allen was warned
tion between the nearest bus stop to their residence andabout his performance and his relationship with other
their work location when it was late at night or early in theemployees on occasion, he was not told that such conduct
morning and public transportation was not available any-would result in dismissal if it was repeated. In effect, the
more. This service would be optional and offered throughCourt noted that Devon Lumber condoned the past acts of
a system of collective cabs following predetermined routesAllen by not cautioning him that similar behaviour would
and schedules. This transportation would be availableresult in dismissal. Therefore, Allen was dismissed without
between 12:30 and 1:45 am for drivers leaving late at nightcause and was entitled to reasonable notice. Since he was
and between 4:50 and 6:20 am for drivers starting early inemployed for over 11 years, he was awarded 44 weeks’
the morning. Drivers could use the service only once a day.notice.
The CRA was asked if the expenses paid by the employer
for that service would result in an employee taxable benefitAllen v. Devon Lumber Co. Ltd.,(New Brunswick Court
and would be included in the employee’s income.of Queen’s Bench), ((2007 CLLC ¶210-002)).

The CRA confirmed that the bus stop that would be
the nearest to the employee’s residence would not bePublic Transit Passes Tax Credit — Use of
considered a ‘‘pick-up point’’ within the meaning of thisFerry by Motorist 
term in paragraph 32 of IT-470R. However, a pick-up point

The situation the CRA was asked to comment on would include a shopping centre parking lot where all
involved a corporation offering ferry transportation services employees would have to go to be picked-up. Note that
to both pedestrians and motorists. Monthly passes were the employees would be on their own to go to the pick-up
sold only to pedestrians, not to motorists, to enable them point and that more than one pick-up point could be
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used. The transportation of the employees from the bus be sufficient ‘‘to allocate to each employee who partici-
stop that was the closest to their domicile to their work pates in the program a taxable benefit equal to the amount
location did not meet the conditions described in para- paid by the employer divided by the number of employees
graph 32 of IT-470R. A taxable benefit had therefore to be who participate’’.
included in each employee’s income. In this case, the gen-

Technical Interpretation, Business and Partnershipseral rule was applicable: the transportation between the
D i v i s i o n ,  N o v e m b e r  8 ,  2 0 0 6 ,  D o c u m e n t  N o .employee’s residence and his work location was of a per-
2006-0189291E5.sonal nature, and its provision for free by the employer

resulted in the inclusion of a taxable benefit in the
employee’s income. The security measures (including the
provision of transportation to employees when public Employee’s Deduction for Automobile
transportation is unavailable) would generally be for the Expenses 
benefit of the employer, not the employee. However, in
this case, there was no true pick-up point. In order for an employee to claim a deduction for

automobile expenses, the individual must be ‘‘required
Technical Interpretation, Business and Partnerships

under the contract of employment to pay motor vehicle
Division, October 24, 2006, Document No. 2006-0203901I7.

expenses incurred in the performance of the duties of the
office or employment’’. Generally, it is the CRA’s view that
where the employee is in receipt of a non-taxable allow-Taxable Benefit — Subsidized Membership in
ance that is unreasonably low, the individual may chooseFitness Program 
to include the allowance in income and claim the deduc-
tion under paragraph 8(1)(h.1), providing the individualIn a situation the CRA was asked to comment on, an
otherwise meets the requirements for the deduction. How-employer pays an annual amount to a fitness facility that
ever, in a situation where an employee chooses to forgo aoffers fitness programs to the company’s employees. The
reasonable allowance in order to claim the deduction, it isemployees who choose to make use of the facility also pay
the CRA’s view that the individual ‘‘would not meet thea membership fee that is less than the fee charged to the
‘obligation to pay’ condition in subparagraph 8(1)(h.1)(ii)’’.general public.

Although the taxable benefit received by the Technical Interpretation, Business and Partnerships
employees using the fitness facility would generally be D i v i s i o n ,  N o v e m b e r  9 ,  2 0 0 6 ,  D o c u m e n t  N o .
based on fair market value, it is the CRA’s view that it would 2006-0185451E5.


